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A HOME STATE DUTY TO PROTECT IN BUSINESS
AND HUMAN RIGHTS THROUGH THE PRISM
OF EXTRATERRITORIAL JURISDICTION

Elia Lorenzen”

Abstract: Host states of transnational corporations are often unwilling and unable to exercise their duty to
protect individuals from business-related human rights violations. Attributing an extraterritorial duty to
protect to the home states of transnational corporations could realistically contribute towards a more robust
system of human rights protections. This paper discusses the permissibility of an extraterritorial duty to pro-
tect under public international law and the potential emergence of such an obligation under international
human rights law. It relies on the concept of extraterritorial jurisdiction to address both. In view thereof, it
also introduces a novel basis of extraterritorial jurisdiction, a so-called cause-and-effect jurisdiction, under
which an extraterritorial home state duty to protect is tenable.
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INTRODUCTION

Globalization has paved the way for transnational corporations (“TNCs”) to become the
new global power players. The economic power of some TNCs is said to have exceeded
the power of most states.! While contributing to an increase in the standard of living and
a decrease in poverty worldwide, TNCs also cause serious human rights violations.?

Despite their capacity to violate human rights, TNCs do not have direct obligations
under international human rights law (“IHRL”). It is primarily states in which human
rights violations have occurred (“host-states”) that must ensure human rights compliance
of TNCs within the scope of their duty to protect. In practice, these are often developing
states that are the least equipped to exert influence against the more powerful TNCs.? Host
states may lack governance capacities to address business-related human rights concerns.
They may also be unwilling to regulate and control the human rights impacts of TNCs, as
alenientlegal and economic environment provides competitive advantages.* This inabil-
ity and unwillingness lead to a ‘race-to-the-bottom’, adversely impacting people’s universal
enjoyment of human rights.?

* Elia Lorenzen, LL.M., Human Rights Research Centre, Faculty of Law, Charles University, Prague, Czech Republic.
ORCID: 0009-0003-9515-5602.
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To contribute towards a more robust system of human rights protections in business
and human rights (“B&HRs”), this paper explores the possibility of a home state duty to
protect against human rights violations of TNCs under existing IHRL. Home states of TNCs
are mainly developed countries and, as such, are arguably better equipped to regulate the
extraterritorial activities of their corporate nationals.® Thus, the attribution of an extrater-
ritorial duty to protect home states may realistically compensate for the host state’s un-
willingness and inability to prevent and redress human rights violations.

The scope of an extraterritorial duty to protect is notoriously ambiguous. There is cur-
rently no legally binding instrument on B&HRs that would establish and clarify such
a duty.” While a draft treaty on B&HRs is “negotiation-ready”,? the adoption of a treaty is
currently unlikely due to the lack of consensus among states.® The most authoritative in-
strument thus remains the non-binding UN Guiding Principles on Business and Human
Rights.'® While the OECD Guidelines for Multinational Enterprises on Responsible Busi-
ness Conduct are also frequently relied on in the B&HRs sphere, they are not discussed in
this paper because they provide recommendations to corporations, not states.!!

In attributing an extraterritorial home state duty to protect, we must thus rely on in-
terpretations by human rights bodies and scholars. Because the available studies are fre-
quently incomplete, outdated, or unfounded, this paper aims to bring clarity to the B&HRs
debate. It first addresses the permissibility of extraterritorial jurisdiction under public in-
ternational law (“PIL”), then explores the potential emergence of a home state duty to pro-
tect under the cause-and-effect jurisdiction in IHRL.

I. PERMISSIBILITY OF EXTRATERRITORIAL JURISDICTION
IN PUBLIC INTERNATIONAL LAW

Jurisdiction in PIL is the authority of a state to regulate the conduct of persons, both natu-
ral and legal, through domestic law. Jurisdiction is an emanation of state sovereignty and,
as such, areflection of a state’s right to regulate its public order.!? The exercise of jurisdic-
tion is primarily territorial, yet a state may also exercise jurisdiction extraterritorially, i.e.,
“in respect of persons, property or events beyond its territory.”
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As the exercise of jurisdiction beyond a state’s territory may infringe upon the sovereign
rights of other states, the exercise of extraterritorial jurisdiction is subject to limitations.
The potentially affected state must consent to the exercise of jurisdiction, or there must
be a recognized link between the state exercising jurisdiction and the target of its power."
In PIL, such a link arises based on nationality, either that of a victim (‘passive personality
principle’) or a perpetrator (‘active personality principle’); when a state’s national security
is threatened (‘protective principle’); and when serious international crimes threaten the
international community as a whole (‘universality principle’).!

Cases of business-related human rights violations in host states rarely involve home-
state nationals, threats to national security, or international crimes. However, they fre-
quently involve human rights violations committed extraterritorially by home state na-
tionals, i.e., TNCs domiciled or incorporated in a home state’s territory. This makes the
active personality principle fundamentally relevant for the B&HRs sphere. Incidentally,
the active personality principle is also the firmest basis for justifying the exercise of extra-
territorial jurisdiction.®

According to the active personality principle, a state is entitled to exercise jurisdiction
in regard to the conduct of its nationals even if they are located abroad and the conduct
was committed outside the state’s territory.!” A national may be a natural person, a ship,
an aircraft, or a company.'® While the rules on the nationality of natural persons, ships,
and aircraft are clear, the determination of a TNC'’s nationality is ambiguous.

There is no single test for corporate nationality in international law.’ The choice of de-
fining a corporation as one’s national is left to the state’s discretion. While the factors de-
termining corporate nationality differ within domestic contexts, they usually include the
place of incorporation or the principal place of business. Nevertheless, the lack of an in-
ternationally accepted definition enables states to shape the mode of determination of
corporate nationality to further expand extraterritorial jurisdiction.?

However, even if a state establishes a TNC as its national, the home state’s capacity to
exercise extraterritorial jurisdiction is uncertain. Due to the separate legal entity theory,
wrongdoings of foreign subsidiaries are typically unimputable to parent companies and
may not trigger a jurisdictional link. However, this may be overcome through parent-based
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Human Rights Denmark’s National Human Rights Institution, p. 52.
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. 104-120.
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<https://media.business-humanrights.org/media/documents/df31ea6e492084e26ac4c08affcf51389695fead.pdf>.
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Areas. Corporate Social Initiative Working Paper. 2010, Vol. 59, p. 22. In: hks.harvard.edu [online]. [2024-02-01].
Available at: <https://www.hks.harvard.edu/sites/default/files/centers/mrcbg/programs/cri/files/working-
paper_59_zerk.pdf >.
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regulation.?! In fact, Germany, Norway, and France already rely on this approach to pre-
vent harmful extraterritorial conduct of subsidiaries as well as other direct and indirect
business partners.?

It follows from the above that international law permits the exercise of extraterritorial
jurisdiction vis-a-vis a TNC that is a home state’s national. This also suggests that a state
is not allowed to exercise jurisdiction with regard to its non-nationals. This is intriguing,
especially in view of the 2023 German Supply Chain Due Diligence Act (“SCDDA”).

The SCDAA imposes extraterritorial obligations also on foreign entities. These so-called
branch offices (“Zweigniederlassungen”) are governed by the SCDDA? despite being for-
mally subject to the laws of the country of incorporation of their parent.?* While contro-
versial, the impermissibility of such regulation is somewhat softened by the fact that the
SCDAA was adopted in line with an internationally recognized framework: the United Na-
tions Guiding Principles on Business and Human Rights.*

To conclude, home states are generally not precluded under PIL from protecting non-
resident non-nationals from human rights violations of their nationals, e.g., through regu-
lation. However, they are not subjected to the obligation to exercise extraterritorial pro-
tections. In view thereof, this paper will now examine the potential emergence of a legally
binding duty to protect under IHRL.

Il. EXTRATERRITORIAL JURISDICTION IN INTERNATIONAL HUMAN
RIGHTS LAW

Contrary to PIL, jurisdiction under IHRL does attribute obligations to states. It is a thres-
hold under which human rights obligations arise.?® These obligations include the obli-
gation to respect, protect, and fulfil human rights.>” The requirement of jurisdiction for
the emergence of human rights obligations is established in jurisdiction clauses of al-
most all core human rights treaties.?® While not all human rights treaties contain a ju-

21 Tbid.

22 GERMANY. Lieferkettensorgfaltspflichtengesetz vom 16. Juli 2021, BGBI. I S. 2959; NORWAY. Lov om virksom-
heters dpenhet og arbeid med grunnleggende menneskerettigheter og anstendige arbeidsforhold (dpenhets-
loven), LOV-2021-06-18-99; FRANCE. LOI n° 2017-399 du 27 mars 2017 relative au devoir de vigilance des so-
ciétés meres et des entreprises donneuses d’ordre.
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Areas. p. 12, RYNGAERT, C. Jurisdiction in International Law, p. 99.

26 MALLORY, C. A second coming of extraterritorial jurisdiction at the European Court of Human Rights. p. 31.

27 E.g., EIDE, A. Report on the right to adequate food as a human right/submitted by Asbjorn Eide, Special Rap-
porteur. Geneva: United Nations, 1987, E/CN.4/Sub.2/1987/23, paras 170-181; COMMITTEE ON ECONOMIC,
SOCIAL AND CULTURAL RIGHTS (CESCR). General comment No. 24 (2017) on State obligations under the In-
ternational Covenant on Economic, Social and Cultural Rights in the context of business activities. (2017). UN
Doc. E/C.12/GC/24.

2 E.g., INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS (adopted 16 December 1966, entered
into force 23 March 1976) 999 UNTS 171 (ICCPR), Art. 2.1; UNITED NATIONS CONVENTION ON THE RIGHTS
OF THE CHILD (adopted 20 November 1989, entered into force 2 September 1990) 1577 UNTS 3 (CRC), Art. 2.1;
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risdiction clause,? it is undisputed that the threshold criterion of jurisdiction must be
satisfied.*

Relevantly to the subject matter of this paper, jurisdiction in IHRL may also arise extra-
territorially. Human rights courts and bodies have reaffirmed this in their interpretations
of human rights jurisdiction clauses.®! Similarly to PIL, the extraterritorial exercise of ju-
risdiction in IHRL cannot be claimed towards everyone but requires the existence of a link
connecting the state exercising jurisdiction and the conduct concerned. Contrary to PIL,
itis a de factolink and not a de jure one that is decisive.?> However, the exact scope of a ju-
risdictional link in IHRL is unclear and controversial.*

The two most widely accepted jurisdictional links for the attribution of extraterritorial
obligations in IHRL are summed up under the spatial and personal models of jurisdiction.
Both models have been jointly developed in the jurisprudence of the European Court of
Human Rights (“ECtHR”), the Inter-American Court of Human Rights (“IACtHR”), regional
human rights commissions, and UN treaty interpreting bodies. Both apply mainly in mili-
tary situations.*

According to the spatial model, extraterritorial jurisdiction arises whenever a state ex-
ercises de facto control over foreign territory, such as in the case of occupation. According
to the personal model, a state exercises jurisdiction whenever its state agents exercise con-
trol over foreign nationals in a foreign territory outside the state’s de facto control.3* Con-
trol under this model arises primarily when a victim is detained or otherwise deprived of
liberty.3¢

While fundamental to the demonstration of the permissibility of extraterritorial juris-
diction in IHRL in general, neither model is applicable within the context of this paper.
A home state of a TNC generally does not exercise de facto control over a host state’s ter-
ritory or the host state’s nationals. Moreover, both models relate to states’ actions, attribu-
ting a duty to respect rather than a duty to protect as relevant here.

For some scholars, the examination of extraterritorial obligations and potential juris-
dictional bases ends with the spatial and personal models. They conclude that states do

CONVENTION AGAINST TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT OR PU-
NISHMENT (adopted 10 December 1984, entered into force 26 June 1987) 1465 UNTS 85 (CAT) Art. 2.1; CON-
VENTION FOR THE PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS (European Con-
vention on Human Rights, as amended) (ECHR), Art. 1.

2 E.g., INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS (adopted 16 December
1996, entered into force 3 January 1976) 993 UNTS 3 (ICESCR); CONVENTION ON THE ELIMINATION OF ALL
FORMS OF DISCRIMINATION AGAINST WOMEN (adopted 18 December 1979, entered into force 3 September
1981) 1248 UNTS 13 (CEDAW).

30 BULTO, T. S. Patching the ‘Legal Black Hole’: The Extraterritorial Reach of States’ Human Rights Duties in the
African Human Rights System. South African Journal on Human Rights. 2011, Vol. 27, pp. 257-259.

S'E.g., CESpR. General comment No. 24.

32 GIUFFRE, M. A functional-impact model of jurisdiction: Extraterritoriality before the European Court of Human
Rights. QIL. 2021, Vol. 82, p. 54. In: gil-qdi.org [online]. [2024-02-01]. Available at: <http://www.qil-qdi.org/extra-
territorial-jurisdiction-a-dialogue-between-international-human-rights-bodies-forthcoming/>.

3 MALLORY, C. A second coming of extraterritorial jurisdiction at the European Court of Human Rights. p. 31.

34 INTER-AMERICAN COURT OF HUMAN RIGHTS (IACtHR) Advisory Opinion OC-23/17 of November 15, 2017
Requested by the Republic of Colombia: The Environment and Human Rights (2017) OC-23/17, para. 80.

3 TACtHR. Advisory Opinion OC-23/17, para. 79.

36 MILANOVIC, M. Extraterritorial Application of Human Rights Treaties, p. 187.
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not have an obligation to protect because there is no jurisdictional basis that would link
states to transnational corporate conduct.’” Interestingly, other scholars claim that an
extraterritorial duty to protect is already established de lege lata.®®

lll. EXTRATERRITORIAL ATTRIBUTION OF A DUTY TO PROTECT

UN human rights treaty bodies assumed authority in expanding extraterritorial jurisdic-
tion to include a duty to protect. The ECtHR, once a leader in the evolving notion of extra-
territorial jurisdiction, is notably silent about the extraterritorial dimension of this obli-
gation.’® While not an exhaustive list of sources, this paper has identified general
comments of the Committee on the Rights of the Child (“CRC”), the Committee on Econ-
omic, Social and Cultural Rights (“CESCR”), the Human Rights Committee (“CCPR”), and
an advisory opinion of the IACtHR to be the most relevant for the discussion of a home
state duty to protect.

According to CRC’s General comment No. 16 (2013) on State obligations regarding the
impact of the business sector on children'’s rights, states have a duty to protect against in-
fringements of the Covenant rights by businesses within their jurisdiction.*® Because ju-
risdiction under the Covenant is not limited to a state’s territory, the duty to protect also
includes extraterritorial human rights guarantees.”! The CRC explicitly attributed an extra-
territorial duty to protect also to home states. Accordingly, they exercise jurisdiction when
a “business enterprise has its center of activity, is registered or domiciled or has its main
place of business or substantial business activities in the State concerned,” i.e., when
a “reasonable link” exists.*? While the CRC has established a duty to protect based on a rea-
sonable link between a state and a TNC domiciled within its territory, it did not explicitly
refer to jurisdiction.

The CESCR recognized the extraterritorial dimension of the duty to protect for the first
time in 1999.% It reaffirmed it in its subsequent general comments,** most recently in 2017.
In its General Comment No. 24 (2017) on State obligations in the context of business activ-
ities, the Committee established that a duty to protect arises “outside the national territory
in situations over which States parties may exercise control.” *5

37 E.g., O'BRIEN, C. M. The Home State Duty to Regulate the Human Rights Impacts of TNCs Abroad: A Rebuttal, p. 60.

% E.g., ETO CONSORTIUM. Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic,
Social and Cultural Rights. In: fidh.org [online]. [2024-02-02] Available at:
<https://www.fidh.org/IMG/pdf/maastricht-eto-principles-uk_web.pdf>; DE SCHUTTER, O. Towards a New
Treaty on Business and Human Rights. Business and Human Rights Journal. 2015, Vol. 1, No. 1, p. 4.

3 MALLORY, C. A second coming of extraterritorial jurisdiction at the European Court of Human Rights, p. 48.

40 COMMITTEE ON THE RIGHTS OF THE CHILD (CRC). General comment No. 16 (2013) on State obligations re-
garding the impact of the business sector on children’s rights. (2013). UN Doc. CRC/C/GC/16, para. 28.

41 CRC. General comment No. 16. para. 39.

42 CRC. General comment No. 16. para. 43.

43 CESCR. General comment No. 12 (Twentieth session, 1999) The right to adequate food (art.11). (1999). UN Doc.
E/C.12/1999/5, para. 36.

4 CESCR. General Comment No. 15: The Right to Water (Arts. 11 and 12 of the Covenant). (2003). UN Doc.
E/C.12/2002/11, paras 31, 33; CESCR. General Comment No. 19: The right to social security (Art. 9 of the Cov-
enant). (2008). UN Doc. E/C.12/GC/19, para. 54; CESCR. General comment No. 23 (2016) on the right to just
and favourable conditions of work (article 7 of the International Covenant on Economic, Social and Cultural
Rights). (2016). E/C.12/GC/23, para. 70.
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The CESCR confirmed that home states exercise a duty to protect because they exercise
control, i.e., jurisdiction, vis-a-vis extraterritorial conduct of corporations “domiciled in
their territory.” This includes “corporations incorporated under their laws” or corporations
having “their statutory seat, central administration or principal place of business on their
national territory.”*® The Committee noted that if states fail to adopt “reasonable
measures” to prevent and redress business-related extraterritorial infringements of Cov-
enant rights, they will have violated their obligations under the Covenant.*

Finally, the CCPR commented on the emergence of an extraterritorial duty to protect
in its General Comment No. 36 on article 6: the right to lifein 2019. The CCPR stated that
the duty to protect under the International Covenant on Civil and Political Rights arises
vis-a-vis all persons within a state’s territory and jurisdiction. The CCPR then noted that
this includes “all persons over whose enjoyment of the right to life it exercises power or
effective control -[including] persons located outside any territory effectively controlled
by the State, whose right to life is nonetheless impacted by its military or other activities
in a direct and reasonably foreseeable manner.”*®

While the CCPR did not issue its General Comment No. 16 within the specific context
of B&HRs, it has considered the issue of corporations. The CCPR emphasized that states
have a duty to protect individuals against deprivation of life by corporations operating in
“areas subject to their jurisdiction.”* Such a duty to protect entails “an obligation for State
parties to adopt any appropriate laws or other measures in order to protect life from all
reasonably foreseeable threats.”>°

Outside the UN human rights treaty system, the IACtHR’s Advisory Opinion OC - 23 /
17 is significant. The IACtHR established that states have a duty to protect the “human
rights of all persons subject to their jurisdiction, even though such persons are not within
their territory.”* The Court expressed that such an extraterritorial obligation encompasses
the “duty to prevent third parties from violating the protected rights in the private sphere.”>?

The IACtHR recognized extraterritorial jurisdiction within the specific context of trans-
boundary damage. Accordingly, “the exercise of jurisdiction by a State of origin is based
on the understanding that it is the State in whose territory or under whose jurisdiction
the activities were carried out that has the effective control over them and is in a position
to prevent them from causing transboundary harm that impacts the enjoyment of human
rights of persons outside its territory.”> Such exercise of jurisdiction involves the taking
of “all appropriate steps,”** including the adoption of domestic laws;* and is limited to
the protection of the rights to life and integrity.>

45 CESCR. General comment No. 24, para. 10.

6 CESCR. General comment No. 24, para. 31.

47 CESCR. General comment No. 24, para. 32.

% HUMAN RIGHTS COMMITTEE (CCPR). General comment no. 36, Article 6 (Right to Life). (2019). UN
Doc. CCPR/C/GC/35, para. 63.

49 CCPR. General comment No. 36. para. 22.

50 CCPR. General comment No. 36, para. 18.

5 TACtHR. Advisory Opinion OC-23/17, para. 104 (c).

52 JACtHR. Advisory Opinion OC-23/17, para. 118.

5 JACtHR. Advisory Opinion OC-23/17, para. 102.

5 IACtHR. Advisory Opinion OC-23/17, para. 118.

% TACtHR. Advisory Opinion OC-23/17, p. 58.

5 JIACtHR. Advisory Opinion OC-23/17, paras 102, 118.
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IV. EMERGENCE OF CAUSE-AND-EFFECT JURISDICTION DE LEGE LATA?

According to the above human rights jurisprudence, home states have an extraterritorial
duty to protect from the harmful conduct of TNCs domiciled within their territories. This
calls into question the applicable jurisdictional basis. As emphasized above, states only
incur human rights obligations if the threshold of jurisdiction is met. However, jurisdiction
under the spatial and personal models was found inapplicable within the context of
B&HRs, necessitating a novel jurisdictional approach.

This paper demonstrated that in IHRL, jurisdiction is synonymous with control. Thus,
when human rights bodies refer to a state’s exercise of “control,” they ultimately refer to
the exercise of jurisdiction. According to the human rights bodies cited above, the emerg-
ence of extraterritorial jurisdiction depends on a state’s exercise of control over extrater-
ritorial situations,*” the human rights of victims,*® and the cause of harm to human rights.*
While all notions of control are formulated differently, this paper argues that they are all
subthemes of the overlying cause-and-effect jurisdiction.

In academia, cause-and-effect jurisdiction is also referred to as functional jurisdiction,*
capacity-impact model,®! functional-impact model,*” or control over rights doctrine.®
However, the term “cause-and-effect”® is arguably the most accurate. Cause-and-effect
jurisdiction signifies that there is a causal relationship between the source of harmful con-
duct within a state’s territory (the “cause”) and the consequences of such conduct outside
of a state’s territory (the “effect”). A jurisdictional link is thus established based on the fact
that a state has the capacity to influence, through its exercise of public powers, extrater-
ritorial human rights violations. Whether the perpetrator is the state or a private actor ap-
pears irrelevant. The exercise of jurisdiction is manifested through legislative, executive,
and adjudicative activity.%

Because this novel expansion of jurisdiction arises out of human rights jurisprudence,
this paper must consider its legal significance. It is commonly acknowledged that neither
general comments of UN treaty bodies®® nor advisory opinions of regional human rights

57 CESCR. General comment No. 24.

% CCPR. General comment No. 36.

% JIACtHR. Advisory Opinion OC-23/17.

% VANDENHOLE, W. Introduction. In: Mark Gibney — Gamze Erdem Tiirkelli - Markus Krajewski — Wouter Van-
denhole (eds.). The Routledge Handbook on Extraterritorial Human Rights Obligations. London, New York: Rout-
ledge, 2022, p. 4.

61 OLLINO, A. The ‘capacity-impact’ model of jurisdiction and its implications for States’ positive human rights
obligations. QIL. 2022, p. 81.

6 GIUFFRE, M. A functional-impact model of jurisdiction: Extraterritoriality before the European Court of Human
Rights. p. 53.

5 CALI, B. Has ‘Control over rights doctrine’ for extra-territorial jurisdiction come of age? Karlsruhe, too, has
spoken, now it’s Strasbourg’s turn. In: EJIL Talk [online] 21. 7.2020 [2024-02-01]. Available at: <https://www.ejil-
talk.org/has-control-over-rights-doctrine-for-extra-territorial-jurisdiction-come-of-age-karlsruhe-too-has-
spoken-now-its-strasbourgs-turn/>.
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courts are legally binding.®” There is no enforcement mechanism attached to either, and
their implementation by states is voluntary. % Moreover, they do not create either intra or
inter-systemic binding precedents.® Thus, the assertion that an extraterritorial duty to pro-
tect based on cause-and-effect jurisdiction arises from these views de lege lata is incorrect.

Nevertheless, it would likewise be incorrect to disregard these views. Despite their non-
binding status, they are authoritative statements of human rights obligations under the re-
spective human rights treaties.” They are norm-filling,” carry considerable weight,”> and
constitute “important contribution|[s] to the conceptual evolution of the international law
of human rights.”” Some even argue that general comments of UN treaty bodies are sub-
sequent practice under Article 31(3)(b) of the Vienna Convention on the Law of Treaties.™

Despite the absence of inter-systemic precedent, human rights bodies also tend to co-
ordinate their approaches in practice.” Thus, it is likely that the above views on extrater-
ritorial jurisdiction and the duty to protect will be consolidated further also in binding
court judgments. Eventually, these views may contribute to the emergence of customary
international legal norms. Nevertheless, in the current form, they may only be perceived
as “aspirational penumbra” or lex ferenda.™

CONCLUSION

This paper examined the principle of extraterritorial jurisdiction as a potential solution
to the argued inefficiency of host state protections against business-related human rights
violations. Based on the notion of extraterritorial jurisdiction, it addressed the permis-
sibility of extraterritorial human rights protections of home states under PIL and the
emergence of a home state duty to protect under IHRL. While an obligation to exercise
a home state duty to protect could not be found de lege lata, strong arguments exist in
favor of such a ‘duty’ de lege ferenda.

In reference to the ‘active personality’ principle of extraterritorial jurisdiction in PIL,
this paper demonstrated that the exercise of jurisdiction is permissible to the extent to
which it concerns the extraterritorial conduct of home states’ nationals. In fact, several
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European states have already exercised this right by means of domestic legislation. Be-
cause the emergence of a state’s right to exercise extraterritorial protection under PIL does
not imply the emergence of a duty to protect, this paper referred to the body of IHRL.

The concept of extraterritorial jurisdiction in IHRL differs from that in PIL, as it actually
attributes obligations to states. In the absence of treaty law, the meaning of extraterritorial
jurisdiction and the scope of extraterritorial obligations in IHRL were clarified in human
rights jurisprudence. In the past, only the spatial and personal models of jurisdiction at-
tributing an extraterritorial duty to respect were recognized. However, this paper revealed
that in a recent shift of opinion, both universal and regional human rights bodies have
recognized an extraterritorial (home state) duty to protect children’s rights; economic-,
social-, and cultural rights; and the rights to life and dignity against the harmful conduct
of their corporate nationals.

As argued in this paper, such recognition has occurred based on cause-and-effect ju-
risdiction. While the underlying idea of cause-and-effect jurisdiction is not new, the re-
liance thereon to establish extraterritorial jurisdiction is. Cause-and-effect jurisdiction
operates on the premise that a state has the capacity to affect harmful conduct carried
out of the state’s territory (be it the state’s own conduct or that of a corporate national)
and, therefore, exercises control not only vis-a-vis the cause of harm but also the poten-
tially affected human rights. The availability of this jurisdictional basis is conditional on
reasonableness and a state’s exercise of public powers, as manifested through legislative,
executive, and adjudicatory activity.

The mandatory language used by human rights bodies as well as relevant commen-
taries in academia suggest that an extraterritorial duty to protect is, in fact, already a legal
requirement. This paper found the contrary to be true at present. The majority of the re-
lied-on views have an advisory, interpretative function. They are not legally binding and
do not, in itself, contribute to the emergence of new legal obligations. However, they may
not be ignored, as they are highly authoritative and, at the very least, constitute lex ferenda.

Itis to be expected that because of the current governance gap in B&HRs and the prin-
ciples of legal certainty and foreseeability, human rights bodies will further consolidate
the rules concerning an extraterritorial duty to protect. However, it is advisable for them
to clearly ascertain the jurisdictional basis on which an extraterritorial duty to protect
rests in line with the existing rules of IHRL. Human rights bodies should also clearly out-
line the necessary limitations to avoid the perception of an excessively broad application
of extraterritorial jurisdiction. However, it is likely that only the adoption of a legally bind-
ing instrument in B&HRs will finally settle the ongoing and contentious debate on home
states’ exercise of extraterritorial jurisdiction in IHRL.
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