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| HAVE SPOKEN AND SAVED MY SOUL:
A QUALITATIVE ANALYSIS OF DISSENTING BEHAVIOUR
OF CZECH CONSTITUTIONAL JUDGES

Gor Vartazaryan,” Stépén Paulik™

Abstract: This paper presents a qualitative study on the dissenting behaviour of judges at the Czech Con-
stitutional Court (CCC). It explores the motivations behind dissenting opinions, the impact of collegiality,
and the role of unwritten rules and norms, particularly the ‘norm of consensus’ Through interviews with
judges from the third decade of CCC (n=9), this study identifies three stances towards the norm of con-
sensus that the CCC judges identify with: the hater, the fan and the strategist. The findings highlight four
utilities motivating judges to dissent: previous experience, emotional vent, workload and importance of
the case. Overall, this research contributes to a deeper understanding of judicial behaviour in the context
of the CCC and offers insights for future research that is relevant to other constitutional courts operating
within civil law traditions.

Keywords: Judicial Dissent, Dissenting Opinion, Separate Opinion, Judicial Decision-Making, Czech Con-
stitutional Court.

INTRODUCTION

‘I don’t like them [separate opinions].” (...) Because I am a routine judge and I am of the
opinion that when a collegiate body makes a decision, a person X shouldn’t further com-
ment on it, just because they were of a differing view. It is undermining the authority of
that court.” The previous quote has been voiced by one of the Czech Constitutional Court
(,CCC”) judges. It expresses one of many possible stances a judge may take towards ex-
ercising their right to dissent that’s been shaped and influenced by their view of the role
of a CCC judge and the CCC itself, a concept we later coin a norm-identification. The
possible aspects influencing the judges’ decision whether to dissent or not are manifold
and has encompassed political considerations,® strategic considerations* or institution-
al-systemic consideration.’
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TLQ 1/2026 | www.ilaw.cas.cz/tlq 17



GOR VARTAZARYAN, STEPAN PAULIK 17-38

This paper presents a qualitative study on the dissenting behaviour of judges of the
CCC. Specifically, it asks how their dissenting behaviour has been shaped and influenced
by their perception of the role of the CCC and by its institutional setup, as well as how
judges interact with their peers during the process of drafting a separate opinion. To an-
swer the research questions, we conducted and evaluated interviews with the judges of
the third decade® of the CCC.

We build on our previous research effort, which employed quantitative methods
to test hypotheses generated mainly within the rational-choice theory and within the
framework of the identification-disagreement model.” In a quantitative large-n study,
we found that there is not a strong norm of consensus operating at the CCC, that the
disagreement potential of cases seems to be positively correlated with the dissenting be-
haviour of CCC judges, that the CCC judges adapt to their workload, and finally that the
judges pay attention to collegiality costs a separate opinion may involve.?

In this study we choose depth over breadth.® Therefore, our analysis is based on the
third term of the CCC,'° between 2013-2023, since it was found that the third term of the
CCC is rather polarized and that there are two voting blocs of judges that clash against
each other in the plenary decisions." We choose CCC for three main reasons: firstly, sep-
arate opinions are allowed at the CCC unlike at other Czech courts. Attaching a separate
opinion is, however, not an obligation. The vote is not public, so if a judge votes against a
decision but does not exercise the dissent, there is no way for the public to know that the
judge voted against the majority. That opens room to strategize and potentially decide
not to dissent despite their disagreement with the majority outcome. This phenomenon
has been termed as dissent aversion in the empirical legal scholarship.'? Previous inter-
views with CCC judges suggest that they do indeed exercise dissent aversion.'® Second-
ly, the CCC judges can dissent alone or in group with other judges. The circumstances
under which judges decide for either option have not been thoroughly researched. The
relevance of such research exceeds the CCC: joint dissents are also allowed at other apex
courts such as the Supreme Court of the United States (“SCOTUS”). Lastly, it is hard to

8 It is common to refer to the Constitutional Court in ten-year periods — the first, second, and third decade — cor-
responding to the presidents who appointed its members. Since justices serve ten-year terms, the first decade
is associated with Vaclav Havel, the second with Véclav Klaus, and the third with Milo§ Zeman.

7PAULIK, S., VARTAZARYAN, G. Disagreement on a Bench: An Empirical Analysis of Dissent at the Czech Con-
stitutional Court. European Journal of Empirical Legal Studies. 2024, Vol. 1, No. 2.

8 Ibid., p. 247-251.

9 GSCHWEND, T., SCHIMMELFENNIG, F. Introduction: Designing Research in Political Science — A Dialogue
between Theory and Data. In: Thomas Gschwend - Frank Schimmelfennig (eds.). Research Design in Political
Science: How to Practice What They Preach. London: Palgrave Macmillan UK, 2007.

10 The CCC was established in 1993 and judges are elected for 10 years.

' CHMEL, J. Co ovliviiuje Ustavni soud a jeho soudce? Praha: Leges, 2021; VARTAZARYAN, G. Sitovd analyza dis-
entujicich dstavnich soudcti. Prdvnik. 2022, Vol. 161, No. 12, pp. 1209--1213.

12 EPSTEIN, L., LANDES, W. M., POSNER, R. A. The Behavior of Federal Judges: A Theoretical and Empirical Study
of Rational Choice. In: The Behavior of Federal Judges. Harvard: Harvard University Press, 2013; POSNER, R. A.
What Do Judges and Justices Maximize-(The Same Thing Everybody Else Does). Supreme Court Economic Re-
view. 1993, Vol. 3.

13 KYSELA, J., BLAZKOVA, K., CHMEL, J. Prdvnicky Olymp: portréty vybranych soudcii Ustavniho soudu CR. Praha:
Leges, 2015; SMEKAL, H. et al. Mimoprdvni vlivy na rozhodovdni eského Ustavniho soudu. Brno: Masaryk
University Press, 2021, pp. 131-132.
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capture certain features solely with quantitative methods. This paper also concerns the
role of unwritten rules and customs, and it results in a typology of stances of judges to-
wards a dissent rather than inference.

The paper proceeds as follows. In section 1, we situate our research in the existing
theories of dissenting behaviour. In section 2, to give the reader sufficient context, we
present back-ground information on the CCC and its judges. In section 3, we discuss the
method we use to evaluate the interviews as well as how we conducted the interviews
with the CCC judges. In section 4, we evaluate the interviews in light of our research
questions. Section 5 opens the discussion where we juxtapose our qualitative findings
with quantitative findings from literature review.

I. THEORIES OF DISSENTING BEHAVIOUR

Lee Epstein & Jack Knight argue that judges as “(1) social actors make choices in order
to achieve certain goals, (2) social actors act strategically in the sense that their choices
depend on their expectations about the choices of other actors, and (3) these choices
are structured by the institutional setting in which they are made”." Instead of holding
judges to pursue political policy oriented goals, the judges’ self-interest in terms of career
progression, higher income, more leisure, or lesser workload takes the spotlight. In their
empirical study on dissenting behaviour on the SCOTUS, Epstein, Landes, and Posner
posit that “a potential dissenter balances the costs and benefits of issuing a dissenting
opinion” and that judges have “leisure preferences, or, equivalently, effort aversion,
which they trade off against their desire to have a good reputation and to express their
legal and policy beliefs and preferences (and by doing so perhaps influence law and poli-
cy) by their vote, and by the judicial opinion explaining their vote, in the cases they hear.”

A dissonance between a proposed outcome for a case and any given judge’s prefer-
ences are eventually bound to happen. In such a case, the judge can either express their
sincere preferences by writing a separate opinion or they can avert the dissent contrary
to their personal beliefs. The decision of a judge faced with such a conflict whether to
attach a separate opinion or whether to avert their dissent is then a function of multiple
potential utilities.

However, these cannot be tested in most continental legal systems due to the lack
of data on the voting of individual judges." Lack of data, however, is not the main dif-
ference between the continental and common legal traditions in the dissents. Kelemen
builds the main differences between continental and common law tradition of dissent on
the following four factors: (1) historical roots, (2) the importance of precedents, (3) the
role of judges, and (4) the role of constitutional courts.!® Dissenting opinions have a long
history in common law countries due to their oral hearing traditions, while in continen-
tal Europe, written proceedings made dissents rare. Precedents are crucial in common

4 EPSTEIN, L., KNIGHT, J. Toward a Strategic Revolution in Judicial Politics: A Look Back, A Look Ahead. Political
Research Quarterly. SAGE Publications Inc., 2000, Vol. 53, No. 3, p. 626.

15 KELEMEN, K. Dissents and Other Separate Opinions. In: EPSTEIN, L. et al. (eds.). The Oxford Handbook of
Comparative Judicial Behaviour. Oxford: Oxford University Press, 2024, pp. 549-550.

18 KELEMEN, K. Judicial Dissent in European Constitutional Courts: A Comparative and Legal Perspective. Abing-
don-on-Thames: Routledge, 2017, pp. 78-83.
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law systems, making dissents more influential, whereas in continental systems, they are
mainly limited to apex courts. Common law judges actively shape the law, unlike their
continental counterparts, who traditionally serve as interpreters of written law. Finally,
constitutional courts in continental systems hold greater authority in constitutional re-
view, making dissents more common and impactful in shaping constitutional interpre-
tation and future case law.

That said, in the European context, Caroline Wittig summarizes in her study on sep-
arate opinions at the Federal Constitutional Court of Germany the potential utilities
for judges to attach a separate opinion and, thus, to acquire additional costs: (1) po-
tential of impacting future caselaw, (2) moral obligation to distance oneself from a de-
cision that contradicts her values, (3) to convey certain image about oneself.'” These
motivations also largely rely on the self-perceived stance towards separate opinions
in general. The proponents of separate opinions view dissenting positively based on
the separate opinions being able to enrich the legal debate, being a sign of judicial in-
dependence, increasing the legitimacy of any given decision for it makes the decision
more accurate of the real discussion behind it. The opponents of separate opinions
mainly argue that showing the inability to speak in one voice undermines a court’s le-
gitimacy or the reputation of the dissenting judge. Such a view is perfectly in line with
the quote from the introduction. Moreover, judges seeking the appreciation from the
general public or legal community may act in their personal interests instead of in the
court’s interests. Lastly, separate opinions come at collegiality costs and may harm the
mutual relationships of judges.

We now discuss partial findings from European research on potential utilities of judg-
es to dissent. Hanretty argues that dissenting opinions at the Estonian Constitutional
Court reflect not only the political preferences of the judges, but also different attitudes
towards the applicants.!®

Bentsen examined the increase in the proportion of dissenting opinions between 1990
and 1999 at the Norwegian Supreme Court Court. The proportion of dissent rose from
8% to 29%."° He attributes this increase to a change in the leadership of the Norwegian
Supreme Court with the election of President Carsten Smith, institutional reforms, and a
change in the Court’s agenda.? The main factor that triggered the dissent was the poten-
tial for cases to end up before the European Court of Human Rights.*!

"WITTIG, C. The Occurrence of Separate Opinions at the Federal Constitutional Court. Berlin: Logos Verlag, 2016,
pp. 71-73.

B HANRETTY, C. Judicial Disagreement need not be Political, pp. 17-18.

19 BENTSEN, H. L. Court Leadership, Agenda Transformation, and Judicial Dissent: A European Case of a “Myste-
rious Demise of Consensual Norms.” Journal of Law and Courts. 2018, Vol. 6, No. 1, p. 617.

201bid., The 1995 reform, which provided greater discretionary powers, allowed the court to focus on complex,
substantial cases, which further contributed to the higher rate of dissents. In addition, the increasing diversity
of the justices and the growing influence of international human rights law have exacerbated the divergence of
views among the justices, which has resembled trends in other world supreme courts.

2'BENTSEN, H. L., MCKENZIE, M. J., SKIPLE, J. K. Explaining Dissent Rates on a Consensual Danish Supreme
Court. Open Judicial Politics [online]. Oregon State University, 2021. In: Oregon State University [online].
[2024-04-23]. Available at: <https://open.oregonstate.education/open-judicial-politics/chapter/explain-
ing-dissent-rates/>.
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In a comparative analysis of the Slovenian and Croatian Constitutional Court,
Garoupa et al. concluded that partisan fractionalization may be an important pre-
dictor of dissent given the specific legal tradition.? Surprisingly, in this study, nei-
ther the workload of the court nor the size of the court panel, which is emphasized
by the authors from the American setting, has a statistically significant effect on
dissent.

Results of a comparative study on the Constitutional Courts in Germany, the Czech
Republic, Poland, Slovakia and Latvia, show that higher rates of dissent occur among
judges who have prior professional experience in the academy alongisde the judiciary.?
Further, legal complexity of cases and the characteristics of the plaintiff (petitioner) are
other factors affecting the likelihood of dissent. In our study, we pose the research ques-
tion:

I.1 RQ1: What utilities motivate the CCC judges to dissent or not to dissent?

Wittig introduces a non-formal model of dissenting behaviour, the identification-dis-
agreement model. The model is made up of two dimensions: the disagreement level and
judges’ stance and degree of self-identification of their role as a judge, termed as norm
of consensus. Separate opinions are then a function of a judge’s identification with the
norm of consensus and the level of disagreement of judges.?* Gregory A. Calderia & Chris-
topher J. W. Zorn define a norm as “a long-run equilibrium outcome, which underpins
the interaction between individuals and reflects common understandings as to what is
acceptable behaviour in given circumstances”.?® The norm of consensus in turn defines
the level of dissent that is acceptable at any given court.?® Wittig’s argument is two-fold.
First, in civil law traditions unlike its US counterpart, the prevailing notion of the norm
of consensus is that a court should not display disagreement. Second, the extent of ad-
herence to the norm varies among judges.?” However, the first part of this argument does
not apply to the Czech Republic. The experience of the communist regime led to the
introduction of separate opinions, which were viewed as a way to protect the personal
integrity of individual judges.? By examining the norm of consensus, we will explore how
judges of the Czech Constitutional Court perceive the tolerance of dissent as a potentially
delegitimizing factor for the court.

22 GAROUPA, N., GRAJZL, P. Spurred by legal tradition or contextual politics? Lessons about judicial dissent from
Slovenia and Croatia. International Review of Law and Economics. 2020, Vol. 63.

# BRICKER, B. Breaking the Principle of Secrecy: An Examination of Judicial Dissent in the European Constitu-
tional Courts. Law & Policy. 2017, Vol. 39, No. 2, pp. 185-186.

2 WITTIG, C. The Occurrence of Separate Opinions at the Federal Constitutional Court, pp. 74-75.

% CALDERIA, G. A,, ZORN, C. J. W. Of Time and Consensual Norms in the Supreme Court. American Journal of
Political Science. [Midwest Political Science Association, Wiley]. 1998, Vol. 42, No. 3, pp. 876-877.

26 NARAYAN, P. K., SMYTH, R. The Consensual Norm on the High Court of Australia: 1904-2001. International
Political Science Review. SAGE Publications Ltd., 2005, Vol. 26, No. 2; WITTIG, C. The Occurrence of Separate
Opinions at the Federal Constitutional Court, p. 75.

2WITTIG, C. The Occurrence of Separate Opinions at the Federal Constitutional Court, p. 75.

28 VENICE COMMISSION. Report on separate opinions of constitutional courts. p. 21. In: Council of Europe [on-
line]. 17. 12. 2018 [2025-10-10]. Available at: < https://www.venice.coe.int/webforms/documents/default.as-
px?pdffile=CDL-AD(2018)030-e>.
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.2 RQ2: How do the CCC judges understand and identify with the norm of con-
sensus at the CCC?

Epstein, Landes, and Posner address the issue of collegiality costs arising for a dissenting
judge: “The effort involved in these revisions, and the resentment at criticism by the dis-
senting judge, may impose a collegiality cost on the dissenting judge by making it more
difficult for him to persuade judges to join his majority opinions in future cases”?°. Based
on this theory, they predict and indeed empirically confirm that “dissents will be less
frequent in circuits that have fewer judges because any two of its judges will sit together
more frequently and thus have a greater incentive to invest in collegiality”*. In the CCC
context, collegiality plays one more important role. The judges may exercise a solitary or
a joint dissent. The latter carries with itself the utility of a division of labor at the cost of
having to reach a compromise with other dissenters. This dynamic is further influenced
by the introduction of 3-member chamber rotations, a feature of the CCC’s institutional
structure to which we now turn.

[I. DISSENTS AT THE CZECH CONSTITUTIONAL COURT

The CCC consists of fifteen judges, out of which one is the president of the CCC, two are
vice presidents and twelve associate judges.’' These fifteen judges are appointed by the
president of the Czech Republic upon approval of the Senate, the upper chamber of the
Czech two-chamber Parliament. The judges enjoy 10 years terms with the possibility of
re-election; there is no limit on the times a judge can be re-elected.

From the perspective of the inner organization, the CCC can decide in four bodies: (1)
individual judges in the role of judge rapporteur, (2) 3-member chambers (senaty), (3)
the plenum (plénum), and (4) special disciplinary chamber. The 3-member chambers
and the plenum play a crucial role. The plenum is composed of all judges, whereas the
four 3-member chambers are composed of the associate judges. Until 2016, the compo-
sition of the chambers was static. However, in 2016, a system of regular 2-yearly rotations
was introduced, wherein the president of the chamber rotates to a different every 2 years.

A judge rapporteur plays a crucial role.* Each case of the CCC gets assigned to a judge
rapporteur. The assignment is regulated by a case allocation plan. They are tasked with
drafting the opinion, about which the body then votes. The president of the CCC (in plena-
ry cases) or the president of the chamber (in chamber cases) may re-assign a case to a dif-
ferent judge rapporteur if the draft opinion by the original judge rapporteur did not receive
a majority of votes. Unfortunately, the CCC does not keep track of these reassignments.

2 EPSTEIN, L., LANDES, W. M., POSNER, R. A. Why (And When) Judges Dissent, pp. 3-4.

30 Ibid.

31 KOSAR, D., VYHNANEK, L. The Constitutional Court of Czechia. In: Armin von Bogdandy - Peter Huber - Chris-
toph Grabenwarter (eds.). The Max Planck Handbooks in European Public Law: Volume III: Constitutional Ad-
Judication: Institutions. pp. 128-130 In: SSRN [online]. 12. 3. 2020 [2024-03-23]. Available at: <https://papers.
ssrn.com/abstract=3634604>.

32 CHMEL, J. Zpravodajové a sendty: Vliv sloZeni sendtu na rozhodovéni Ustavniho soudu... Ceské republiky
o Gstavnich stiznostech. Casopis pro prdvni védu a praxi. 2017, Vol. 25, No. 4.; HORENOVSKY, J., CHMEL, J.
Proces vzniku rozhodnuti Ustavniho soudu CR. Casopis pro prdvni védu a praxi. 2015, Vol. 23, No. 3.
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The act on the CCC allows for separate opinions. They can take two forms: dissenting
or concurring opinions. Each judge has the right to author a separate opinion, which
then gets published with the CCC decision. It follows that not every anti-majority vote
implies a separate opinion, it is up to the judges to decide whether they want to attach a
separate opinion with their vote. Vice-versa, not every separate opinion implies an an-
ti-majority vote, as the judges can attach a concurring opinion. In contrast to dissenting
opinion, when a judge attaches a concurring opinion, they voted with the majority but
disagree with its argumentation. Unfortunately, it is difficult to conduct research on the
dissent aversion because the voting is kept secret. However, it opens the possibility to
examine why judges dissent alone or together. Judges can dissent both in chambers or
plenary decisions.

It is important to note that a separate opinion in the 3-member chamber decisions al-
most at all time reveals that the vote was split. Out of 90154 3-member chamber decisions,
94.09 % result in inadmissibility, in which a unanimous vote is required. An inadmissibil-
ity decision entails only a quasi-meritorious review that results into the conclusion that a
case does not contain a question of constitutional law. A rejection already entails review
on merits. It follows that if one of the judges decides to dissent in the 3-member chamber,
the decision has to be made on merits, which further makes it legally more binding, and
the judge rapporteur is typically forced to change the structure of the decision and make
the argumentation more comprehensive. This further disincentivizes separate opinions
in the 3-member chamber proceedings as the decision to dissent turns a non-binding
decision containing a majority opinion, with which the dissenting judges disagrees, into
a binding decision on merits and it imputes large effort costs on the judge rapporteur.
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Figure 1: The percentage of plenary decisions containing at least one separate opinion
out of all the plenary decisions that have been made from 1993-2023.
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The room for the dissenting judge and the majority to address each other differs be-
tween the two bodies. There is less back and forth interplay between the judges, more
akin to the SCOTUS context. Most of the communication is handled remotely in the
chamber proceedings, whereas the plenum meets regularly to discuss the cases in per-
son. Despite that, from the perspective of the procedure, the process of generating sepa-
rate opinions is the same. In both cases, the rapporteurs are informed about the outcome
of the vote, which is filed in the voting record. The separate opinion is then sent to the
judge rapporteur before the decision is announced, as it cannot be added until after the
announcement. Itisimportant to note that judges have the possibility, not the obligation,
to dissent. In other words, there is room for judges to give way to strategic considerations.

Ill. METHOD AND DATA

To answer our research questions, we conducted semi-structured interviews, “a qualita-
tive data collection strategy in which the researcher asks informants a series of predeter-
mined but open-ended questions”*, with judges of the third decade of the CCC.

A written interview guide with a list of questions divided into these four topics to be
covered was developed in advance in accordance with the literature review: 1) the pro-
cess of creating a dissent, 2) attitude towards dissents, 3) dissents in plenary decisions,
and 4) dissents in senate decisions. We contacted all 15 CCC judges, out of which 9 agreed
to participate in the research, 2 refused to participate and the rest did not respond to our
repeated requests.

Due to the need to maintain the anonymity of the interviewees, it is not possible to
reveal the individual judges who participated in the interviews. However, as the sample
consisted of 9 from the total of 15 judges, we can confirm that judges from a range of
attitudes towards dissent (both supporters and opponents of dissent) were represented,
as well as those with different career backgrounds (former academics, attorneys, career
judges, etc.).

Neither the questions nor the topics were sent to the judges in advance. However,
they were informed that the research would focus on dissenting opinions at the third
term of the CCC. The interviewee provided interviews with the condition of subsequent
anonymization and approval. None of the judges took the right to change their quota-
tions used in this paper. Thereby, all quotes cited in this paper are authentic and have
been translated from Czech into English. To unify anonymity, we present quotes from all
interviewees in plural.

Once informed consent was obtained from the participants, interviews were con-
ducted by one of the authors in an office of individual judges directly in the building of
the CCC located in Brno from July 2023 to August 2023. The interviews took 50 minutes
on average and were held in Czech language. All the interviews followed the same topic
structure and there were no questions that the judges refused to answer.

The interviews were recorded, transcribed verbatim, and analyzed using the ATLAS.ti
software kit. Thematic analysis, “a method for identifying, analyzing and reporting patterns

3 GIVEN, L. M. The SAGE Encyclopedia of Qualitative Research Methods. Thousand Oaks: SAGE Publications, 2008.
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(themes) within data”*, was used to organize and describe the dataset. The authors coded
the interviews and consolidated codes into several content domains using the inductive
approach. Due to the judges’ request to remain anonymous, the results cannot be shared.

IV. INTERVIEWS EVALUATION

We now separately discuss themes that appeared in the interviews. Firstly, we delve into
the process of how a separate opinion comes about. While there are some formal rules,
over time, informal habits and unwritten rules have developed. Secondly, we analyze the
various stances that the judges take towards dissent.

IV.1 The birth of dissent at CCC

Although the procedure at the CCC is governed by the act on the CCC, it is important to
map the internal process that takes place before the CCC decides to explore the potential
room that judges have to break away from the majority. We discuss the chamber and the
plenary proceedings somewhat separately. We start with the former. First of all, when a
case arrives at CCC a judge rapporteur is randomly assigned. The judge rapporteur most-
ly prepares the draft of the court decision after some familiarization with the file and
sends it to their colleagues for further discussion. The judge rapporteur then discusses
the case with other judges. The style of communication in chambers depends on pri-
or agreement. Some of the judges prefer to meet in person, while others communicate
per e-mail. Some judges prefer a more personal approach rather than e-mail communi-
cation. However, when the case is complicated or something is problematic one of the
judges may suggest a meeting in person.

“E-mail correspondence at the beginning, followed by a phase when the colleagues you
have approached are asked to express themselves. So they'll respond electronically again,
actually send the draft back after editing, and some will ask for in-person meetings. If that
doesn't settle the matter, then the three-judge chamber will meet all together.”

Judges present their opinion during the deliberation. It is in this phase that an idea
of a dissent comes about, if one of the judges decides to break away from the majority
opinion. Although the judges come prepared for the deliberation, it is unlikely that the
decision of dissent had already been made prior to it. Furthermore, a separate opinion
in the 3-member chamber decisions presents an interesting paradox: as explained one
of the interviewees, the costs of a dissent in the chamber proceedings are very high since
it forces the judge rapporteur to do more work and since it transforms the decision into
a binding ruling.

“If the judge rapporteur proposes a decision on inadmissibility, and I disagree, I will
force the judge rapporteur to invite the parties to make a statement, others to reply...

3 BRAUN, V., CLARKE, V. Using thematic analysis in psychology. Qualitative Research in Psychology. Routledge,
2006, Vol. 3, No. 2, p. 79.
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I feel obliged to write the dissent for the sake of it and not to let everything wear down
the judge rapporteur, who suddenly has a lot more work to do, and so in that case I feel
obliged to also spit out some idea and explain to some extent why the ruling is being
made by way of a judgment.”

Itis not only the collegiality cost that judges consider in the chamber proceedings. Stra-
tegic considerations also come into play since the dissent can transform from a non-bind-
ing decision to a binding judgment. A non-binding decision on inadmissibility requires
unanimous vote. Therefore, voting against the majority and exercising a dissent turns the
non-binding majority opinion into a binding opinion contained in a decision on merits:

“It’s just that in some cases, I've made, and I'll say this as a frankly strategic consider-
ation. When you exercise a dissent in the chamber, you make a denial of a resolution
that is not intended to preclude a binding denied finding. So I was making strategic
consideration that it was better to have the case rejected on inadmissibility than to be
rejected on merits.”

Interestingly, the strategizing judges also consider with whom they sit on the bench.
The rotation of judges at the CCC was introduced in 2016. Since then, once every two
years, one member of a chamber “rotates” into another. One of the judges revealed that
they strategically wanted to resolve the case with the current composition, as the judges
considered those more prominent in the legal community and cared about the academic
impact of the case:

“...so actually by passing the decision in the more difficult chamber and gaining sup-
port from my colleagues, had a lot more public legitimacy.”

After signing the voting protocol, the judge rapporteur waits for and collects separate
opinions and then announces the case.

The situation in plenary cases is quite different: plenary sessions are mandatory in
person and planned on every Tuesday. If a judge rapporteur wants to discuss their case at
a plenary meeting, they have to send the draft of the decision, including facts of the case
and their proposed outcome, per e-mail a week before the planned plenary session. This
is an unwritten rule, which is respected by the judges:

“There is a sort of friendly rule that if you want your case to be discussed in the plenary
meeting on Tuesday, you have to send it by 12:00 on the previous Tuesday and give
your colleagues a week. If it's something more complicated it is better to send it up 14
days before the meeting or so... and then of course it's up to the President of the CCC
who sets up the plenary.”

After the judge rapporteur sends their draft, some of the judges may react to the draft

by sending their comments and any suggestions to that particular case. At this stage, the
potential dissenting groups for the joint dissents are already starting to take shape:
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“Usually it's the judge who has some reservations before the plenary session and
writes out in advance what their reservations are and sends them out to everybody
else becomes the leader of the dissenting group and then most people tend to sort of
join in and possibly write something of their own here and that’s sort of the way that
the group is formed. Whoever starts dissenting.”

One of the judges explained how they perceive “opinion leaders” within these dissent-
ing groups. It is not by any means that the “opinion leaders” are always the same judges.
Opinion leaders, as they were described by our respondent, are willing to invest their free
time in preparing and commenting on the cases of others:

“Yeah, just type-wise and personality-wise you're going to have a judge who likes to
debate more, who likes to argue, who doesn't resist, who always like goes into that
opinion clash and then you're always going to have a judge who listens to that
and then some even maybe join in or be persuaded. Which, of course, within that
15-member body, you have to have both groups of judges because if you have 15 opin-
ion leaders, you're never going to have anything like a decision there. If you have 14
submissive judges who just vote according to the opinion leader, you're going to have
a monocratic CCC.”

Some of the judges argue that opinion leaders are selected based on their expertise
in certain area of law. For example, in a criminal case, a judge who has previous expe-
rience in criminal law will be more forthcoming. Some of our respondents presented
themselves as opinion leaders, since they consider it their duty to always speak up when
they disagree with the majority opinion. It can happen that the opinion leader will arise
during the debate at the plenary meeting. It is not a rule that opinion leaders are only
those who comment on the case in advance. The voting coalitions are also emerging at
this point. The judges agree that they can infer from the debate, even before the voting,
how other judges will vote since most of the judges present their opinion or at least an-
nounce with whom they agree:

“So of course if there is a professor of criminal law in the plenary session and it is a
matter that, for example, can repeal part of the Criminal Code you know that the
factual influence of the particular professor is higher, because after all, its their spe-
cialization.”

“And then my experience is that after voting, when I know that four colleagues vote
against the judgment like me, I always offer them: do you want to sign my dissent or
not?”

However, there are some exceptions, under which the judges do not speak up and only
then quietly announce that they will express themselves in a separate opinion. But that
happens rarely in exceptional situations. After the debate, if the chamber president finds
that the case has been sufficiently discussed, he will open the vote. The unwritten rule
is that judges at this stage will definitely confirm whether they will dissent or not. In the
plenary proceedings, the situation is different:
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“In plenary matters, of course, the situation is different and there is an unwritten
rule, that a dissenting opinion must be invoked at the latest when the voting record
is signed.”

In the case of dissent, it is necessary to give dissenters enough time to write their sepa-
rate opinion. In practice, judges are usually given a week to write the dissent:

“Yes, and again, we don't have any rules of procedure, but |....], the decision is gener-
ally published at the same time as the dissent, so that there is a practice of about one
week between the adoption of the decision and its publication, including the prepa-
ration and publication of the separate opinion.”

After the vote, it is decided when the case will be announced. The dissenters should
have enough time to write the dissent. A curious case occurred in the case of the repeal of
the law on elections to the Chamber of Deputies PL. US 44/17. This case was mentioned
by all of our nine interviewees. The problem that arose was that the case was withheld
by the judge rapporteur for three-years before issuing the final decision. After the vote,
however, the president of the CCC decided that the case will be announced the next day,
since it repealed part of the law eight months before the elections to the Chamber of
Deputies. The dissenting judges criticized the lack of time given to them. That then led
to new agreement between judges that a week should be guaranteed at minimum for
writing a dissent.

A judge rapporteur may lose their case. In that scenario, the chairman put the case for-
ward to the “most convincing opinion leader” (who got the most votes) that becomes judge
rapporteur. In this case, the judge rapporteur may use their rejected draft as a basis for
dissent and the opinion leader of the dissent group becomes the new judge rapporteur.

“It may be that those comments will convince the majority of the plenary to change
the decision and also the rapporteur-judge, and therefore you will very likely be the
new rapporteur, because the president will assume that you are prepared for this,
since you presented all the arguments. You've probably already thought this through
like you've been working on it.”

To sum up, we identify these types of judges during the coalition making of a decision:
(1) an original judge rapporteur, (2) opinion leaders(s), (3) president of the CCC (who
presides over a session of the court) and (4) the remaining judges who join in the opin-
ion of either judge rapporteur or one of the opinion leaders, or they express their own
opinion, which no one joins. After the vote, the opinion leaders become dissent leaders
or in case of a change of judge rapporteur the opinion leader becomes the new judge
rapporteur, while the old judge rapporteur may become the dissenting leader. After the
vote, dissent leader(s) ask other colleagues whether they want to join. Most of the judges
perceive joint dissent as an advantage.

“I am of the opinion that the dissents are stronger and more understandable if the
judges, who share the same opinion, write it jointly. I think it should be done in such
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a way that they process it together, precisely so that everyone projects a part of their
own sub-argument. It is much more understandable for the public and experts rather
than having 6 separate dissents.”

However, even here we can spot some exceptions.

Researcher: .... and has it ever happened to you that maybe a judge wanted to have a
solitary dissent and didn't want to invite you? Interviewee: Yeah as far as I recall there
was a situation like that with one of the judges.

After deciding who will write with whom the dissent, the judges get down to writing.
The judges perceive greater literary freedom in the possibility of a solitary dissent, which
aligns with the finding of Tom S. Clark & Benjamin Lauderdale that separate opinions
correspond the most to the political position of SCOTUS judges.* Joint dissents are most
often written by the dissent leader. The remaining judges in the dissenting coalition
mainly comment on it or make suggestions. In a few cases, there has also been joint writ-
ing of dissents (each writing a specific portion).

“Sometimes there is simply such a time pressure that I rely on other judges to express
their opinion in the dissent. And then I join their dissent.”

Researcher: “How does the arrangement for writing joint dissents take place?”

Interviewee: “This happens in such a way that basically the judge who is the most active
writes the dissent. And then, from my experience, the practice is that when they then write
a dissent and four colleagues voted alike, they are usually offered, at least I always offer if
they would like to sign the dissent. You can recognize the main author of the dissent by the
order of the names in the dissent.”

IV.2 The fan, hater and strategist

In the interviews, we were able to identify three overarching types of attitude towards
dissent among judges: the fan, the hater and the strategist. The main difference be-
tween these three groups lies in the degree of their norm-identification, or their in-
ternal attitude on how the court should act externally, thus answering our second re-
search questions. Judges identify themselves as a member of one of those three groups.
Haters of dissent argue that the CCC should not outwardly appear disunited by any
dissents and instead should try to appear as united and unanimous as possible. These
judges adhere to the norm of consensus to full extent. It is possible to find dissents even
from the haters. They differ in the degree of disagreement required for them to dissent:
simply put a hater needs a much greater degree of disagreement on a bench to exercise
dissent, whereas the threshold of the fans is lower, since a disunited court externally
is not perceived as a major problem - on the contrary, they perceives the plurality of

% CLARK, Tom S., LAUDERDALE, B. Locating Supreme Court Opinions in Doctrine Space. American Journal
of Political Science, 2010, 54, no. 4: 871-90.
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opinions positively. Strategists are somewhere in the middle of both these views. They
are neither completely open to dissent nor completely closed to it. Simply put, they
dissent where it strategically suits them. We now present an example for each type and
then delve deeper into each type.

An example of a hater: “I don't like them (dissents). [...] I believe that when a decision
is taken by a majority, it is not to comment further on some B that someone thought oth-
erwise.”

An example of a fan: “I'm a big fan of dissent [...] And I can safely say that so far, I've been
on the CCC for many years now, I've dissented every time I've voted no. It’s a sign of fairness
to explain even outwardly why 1 didn't support the majority opinion here.”

An example of a strategist: “I think that dissent makes sense if one expresses a funda-
mental position or a fundamental opinion. I am motivated by a different legal opinion or
the hope that it may lead to a change in either case law or legislation in the future.”

Indeed we are aware that these three types are a simplified model that does not ex-
plain all the variance in the dissenting behaviour at the CCC. Even the judges from the
group of those who don’t like dissent, dissent in some cases. There is not a single judge
without a dissent at CCC. One of the factors that could explain that is the previous pro-
fession of constitutional judge. When the CCC judge is coming from the ordinary court
system, they are not used to dissent unless they were a judge at the Supreme Court or
Supreme Administrative Court for only the SAC allows for dissents under specific and
narrow circumstances, otherwise judges in Czechia are not legally allowed to attach sep-
arate opinions. For a career judge one of the main aspects of judicial decision-making
is to create legal certainty for the public. A dissenting opinion, from their point of view,
undermines this certainty.

“Basically, from my point of view, it undermines the authority of the court to some
extent. It was simply decided by majority vote, period.”

So how is it possible that even these judges sometimes exercise a dissent? In one re-
sponse, two factors played a large role for the decision to overcome their aversion to-
wards dissenting: 1) a high level of disagreement and 2) the possibility to join the dissent
of another judge who shares a similar view. One of the judges explained to us:

“Whether it’s a value... so yeah I made an agreement with a colleague who felt the
need to write the dissent. I would read it to consider whether or not to join.”

Furthermore judges who like to dissent and dissent as much as possible have different
reasons why they do so. They manage to dissent every time that they vote against the
majority opinion. However, that does not imply that they are always the authors of the
dissents, since it would be nearly impossible due to time management and the amount
of workload at the CCC. It’s almost as if the option to explain their differing view is per-
ceived as an obligation:

Interviewee: “It may not be a legal obligation, but I feel it’'s my professional obligation to
write a dissent; from a legal standpoint it is a judge’s possibility not a duty, but I feel it’s an
ethical duty for a judge to always write a dissent if they vote no.”
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Interviewee: “It should simply be the principle that a judge reveals what they were against.”

To answer our first research question, we identified four main aspects (motivations)
that r explain CCC judges decision to dissent: 1) previous experience, 2) emotional valve,
3) caseload and 4) importance of the case. Previous experience, caseload, as well as the
importance of the case were tested in our quantitative analysis.*®* We found that higher
workload lowers the probability of dissent, also we found that the more legally complex
or controversial the case, the more likely a judge is to dissent. Our empirical findings
however didn’t find a relation between previous experience and dissents. However the
quantitative findings have certain limitations, as many CCC judges have combined sever-
al professions (judiciary, advocacy, academia) in their previous careers or even changed
them over time. Finally the need to release emotions has not been thematized to our
knowledge in the literature on dissenting behaviour and presents a new finding. Now we
will present judges’ perspectives on the motivation behind each aspect.

IV.2.1 Previous experience

The CCC as an apex court represents for a share of Czech lawyers the pinnacle of their
careers. The President of the Czech Republic nominates candidates for CCC judges
and the Senate approves them. As a rule, the president should nominate as diverse a
constitutional court as possible - they seek diversity not only in terms of gender but
also in terms of profession. The CCC judges have in the past encompassed academics,
lawyers, but also judges of higher and lower courts. The professional background of
CCC judges shapes their stance and views towards the role and functioning of the
CCC and it also influences the familiarity among CCC judges - some have already met
at a district court or at a department at university, some of them don’t know each
other. That opens up an interesting dynamic that develops over time as the newly
appointed judges have to get accustomed to their new position as well as to their new
colleagues:

“Often those social relationships come from some previous work - I don’t know, I know
some of my colleagues from the university department.”

One interviewee revealed that judges perceive the previous profession of their col-
leagues and at the same time transfer their knowledge from the former profession to the
current one.

Interviewee: “Then an academic comes along at CCC and they are used to writing aca-
demic papers and that’s a bit different than writing judgments or dissent. In an academic
paper you're completely free, you can just write whatever you want and you're the only
signed under it and it actually influences the academic discussion, but it doesn’t directly
affect people’s fates.”

Interviewee: “Many colleagues see the judgment as some kind of scientific work. For me,
as a common judge, it's a judgment... the basis of judicial work is to respect the majority

3 PAULIK, S., VARTAZARYAN, G. Disagreement on a Bench, pp. 247-251.
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ruling. If the majority outvotes me, I obey and secondly, it is equally basic to judicial work
to respect the binding legal opinion of a higher authority.“

Interviewee: “Obviously, for example, if somebody is not a judge and now they’re actu-
ally judging here for the first time, it’s a bit of a problem for them to learn the procedures
at a court.”

There are three additional sub-themes that surfaced during our interviews and that we
believe deserve further inquiry that is beyond the scope of our paper. First, it appears that
judges from lower courts are less likely to dissent since they are used to the binding nature
of the decision of an appellate court and at the same time they are more aware of the as-
pect of undermining the authority of the court by dissent. Since this is very difficult to ver-
ify quantitatively in the Czech context, because the number of judges from non-supreme
courts is minimal, the in-depth interviews suggest that that may indeed be the case:

“Because I was a routine judge I believe that if a decision was made by a majority,
no one should further comment further on some other solutions or that he thought
otherwise.”

Secondly, it appears that the judges who come from the Supreme Court and Supreme
Administrative Court perceive this aspect differently as they come from a court at the
top of the hierarchy. Moreover, judges at higher court have the power to determine what
direction the case law should take, while lower court judges must learn to obey the higher
courts. That situation was described by one of our respondents as follows:

“Ifyou're asking about the judicial career, it's related to the fact that as you grow to the
higher levels, then of course you're more interested in influencing the jurisprudence
with your judgments”

Lastly, it appears that judges with background in the academia and without experi-
ence as a judge have the ambition to take on an academic dimension in the decision/
judgment. At the same time, one can also expect more freedom in the writing of dissents:

“Academics have it differently. They're able to sort of overlook the verdict and have the
ambition to sort of show like in the judicial opinion or in the dissents, express ideas
beyond the court’s decision.”

IV.2.2 Emotional vent

Every interviewee touched upon the topic of emotions and frustration resulting from a ple-
nary or chamber discussion. A portion of the CCC judges admitted that frustration some-
times leads them to writing a separate opinion. Dealing with emotions has proven to be an
important aspect of their stance towards dissents. In a fundamental disagreement, a judge
does not need to bottle up their emotions but they can just vent them out through dissent.

Researcher: “So if I may start — what is the meaning of a written dissent for you?”

Interviewee: “It’s a kind of relief when we don'’t agree, for example, on the reasoning —
it’s a safety valve so that we can all work together.”
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The CCC judges agreed that a highly emotionally charged separate opinion is more
readily and easily written alone than together with others because a solitary separate
opinion does not have to be approved by anyone else:

“Honestly when you write it yourself you are making less compromises.”

Some judges revealed that they do not experience the need to vent emotions. Inter-
estingly, those who do not experience such frustrations reminisced about their previous
judicial careers:

“I'd have to hang myself if I was that emotional in the judiciary system. Of course,
when I was young and stupid, the court of appeal dismissed some of my cases. So I
read it and wrote it like they wanted from me, period.”

Interesting research questions emerge from the interviews: To what extent is the dissent-
ing behaviour influenced by the perceived role of dissents as an avenue for venting emo-
tions? What factors influence the variance of the role of emotions venting through a dis-
sent? To our knowledge, such a question has not been thoroughly empirically researched
and opens up an interesting research avenue. Does it depend on the previous professional
experience as some interviewees seem to hint? We present a couple of fragments that en-
lighten this aspect of a dissent. It follows from the interviews that emotions may lead to
strong personal expressions in dissent. Most held the view that dissent should not interfere
on a personal level and argued that that would be strictly unethical and unprofessional:

Researcher: “You said that it can improve the relationships in that court, and often there
are dissents that seem to me to attack the judge rapporteur rather than the the decision itself.”

Interviewee: “I'll stop you there, that’s a total ethical mistake. You don'’t write dissent at
all by saying what they did was wrong. Dissent to me is always offering a different way of
dealing with it. I mean, I've never, I don'’t think any dissent of mine has ever been as impo-
lite, because I've actually just offered an alternative solution. And even I've avoided that
sort of “my colleagues are a disappointment to me” and so on and so on, maybe at some
point like that, but it’s certainly not what I was primarily writing, but just that maybe I was
joining someone.”

But some defended opposite approach with the following argument:

“Someone said that simply the dissent is lost. Yeah I just failed to get a majority for my
arguments, but when there is a loss it should be as fair. So I recognize that if it’s not
fair, there's an opportunity to argue back on a more personal level.”

Those judges simply feel that a procedural injustice was done against them; that the
only way to draw attention to this issue is to write a separate opinion that is intended
to inform the public of some injustice that has taken place in the Constitutional Court.
Therefore, a less calculated, less strategic dimension of the emotional plane emerges.
To the best of our knowledge, no previous empirical study on dissenting behaviour has
considered this dimension.
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IV.2.3 Workload

The importance of leisure and workload was already discussed in the theory of dissent.
The question remains how is the role of workload perceived by individual judges at CCC?
The haters of dissent are more likely to spend time on their cases rather than writing dis-
sent. In contrast to that, the fans of dissent are more likely to ignore their workload. The
strategists weigh and decide whether they can afford to dissent regarding the amount of
caseload he is dealing with at the moment.

A hater: “Well, I don’t have time to write dissents and stuff like that (laughs).“A fan: ,,I
dissent every time.” A strategist: “If 'm against it but it’s not worth a dissent, either because
I don’t consider it so fundamental, or that or just for completely prosaic reasons that I just
don’t have the time.”

We therefore reveal that the typically researched effect of workload may vary across
certain clusters of judges. To our knowledge this heterogeneity of the effect has not been
studied at all. Our interviews therefore open another potential research avenue.

Furthermore, we revealed a collegiality effect regarding caseload. The CCC judges take
into account whether their dissent imputes extra work on the judge rapporteur. Extra
work can be a situation, in which the judge rapporteur is forced to rewrite an inadmissi-
bility decision to a judgment as the law requires the admissibility decisions to be unan-
imous. Another situation occurs when a dissent causes delays in the proceedings. The
dissenting judge tries as much as possible to convince the judge-reporter of their view,
which ultimately delays the entire process of the decision-making and subsequent an-
nouncement of the judgment. Such time delays, which can lead to an increase in the
workload of both judges, lead the dissenting judge to exercise dissent as their reputation
among their colleagues could suffer.

“If I force the judge-rapporteur to rewrite an inadmissibility decision I feel obliged
to write the dissent just for the sake of it. He suddenly has far more work, and in that
case 1 feel obliged to explain to a certain extent why I chose to vote differently than
the majority.”

The collegiality and effort costs also come into play in joint separate opinions. Some
judges admitted to having been agreed in advance to take turns writing dissents when
voting together or they simply ask each other to write the separate opinion for time rea-
sons. Long-term joint dissenting collaborations arise from frequent forms of voting and
consensus.*”

“We decided who would write the dissent and then we communicated among our-
selves and sent it to the other judges. We took the comments into account, so like then
it was a collective work, but like every text, somebody just has to write the basis.”

3 VARTAZARYAN, G. Sitovd analyza disentujicich Gstavnich soudcti.
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IV.2.4 Importance of the case

There is not a single judge of CCC with zero separate opinions. Table 1 reveals the num-

ber of times that the 3" term CCC judges exercised the dissent.*®

% Decisions with # Decisions with -
a Dissent a Dissent Total Decisions
Radovan Suchdnek 0.79% 73 9185
Jan Filip 0.68% 61 9004
Josef Fiala 0.67% 50 7454
Katefina Simédckovd 0.66% 53 8038
Jaroslav Fenyk 0.62% 18 2897
Milada Tomkové 0.55% 13 2350
Vojtéch Simicek 0.55% 46 8398
Vladimir Sladecek 0.52% 46 8882
Pavel Rychetsky 0.50% 14 2773
Ludvik David 0.49% 43 8836
Pavel Sdmal 0.43% 13 3003
Jan Musil 0.31% 17 5548
David Uhli¥ 0.30% 24 7894
Jifi Zemanek 0.28% 27 9552
Jaromir Jirsa 0.21% 16 7769
Tomas Lichovnik 0.07% 6 8530

Table 1: A table showing the number of times a judge dissented and the number
of times they were part of the bench deciding a case.

The data encompass only the 2013-2023 third term of the CCC.

It appears that the importance of a case is another key aspect behind the decision
whether to dissent. The factor of importance of a case is rather subjective, since the
boundaries of importance of the individual case are partly dependent on the perception
of the individual judges. There is not an objective definition that unites the undecided
judges. Their views on which case is important differ:

“I think dissent is a fairly strong expression of disagreement, and often one disagrees
over less substantive things. I think that dissent is meaningful if one is expressing a
fundamental position or a fundamental opinion.”

3 PAULIK, S. The Czech Constitutional Court Database. Journal of Law and Courts. 2024,
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“It is really just supposed to be a question of legal opinion, strong legal opinion, not
some kind of impressionology that I think something and it is a big question whether
to bring into it the way of, for example, making that decision.”

“Really depends on the particular case. I distinguish the cases by how I percieve them,
of course. There may be someone else who will say that this is more important than
that. I judge it by what I think of it and if I then pay more attention to it, but that
doesn’t mean I pay less attention to less important cases.”

“Well, that's it, of course it’s less important. Even there they can create important
things. That's hard to say. I distinguish the dissents according to how I see them, of
course. It can be someone else, they can simply say differently that it is not so import-
ant. I judge it by what I think about it and if I pay more attention to it, but that doesn’t
mean that I don'’t pay less attention to it.”

Despite the impossibility of discerning a pattern from the interviews that would reveal
what judges consider as an important case, one insight is often repeated. That is that ple-
nary cases are more influential in terms of social impact. As already mentioned, the CCC
may repeal part of a law or even the entire law in a plenary decision. In contrast to that in
the 3-member chamber cases the CCC decides on individual constitutional complaints.

“When it’s some principled matter of value especially in plenary cases. In the chamber
decision I never dissent. Whether it's about plenary or some core constitutional values,
yeah I agreed with a colleague who felt the need to write the dissent that I would read
it to consider whether or not to join in.”

“The plenary cases have a much greater significance and reach.”

V. DISCUSSION

Previous quantitative studies have shown that: 1) the higher the judge’s workload, the
lower the probability that they will join a dissenting opinion®; 2) the more legally com-
plex and controversial the case, the more likely a judge is to dissent?’; or that 3) the like-
lihood of dissent is influenced by judges’ previous professional experience.*! The above
mentioned findings are consistent with our qualitative findings. We further delve into a
deeper insight into judges’ perceptions of the dissents.

The interviews revealed that the issue of workload is a big topic for all of the CCC judg-
es. The overall caseload of the whole court has grown, with 94 % cases resulting in inad-

3 EPSTEIN, L., LANDES, W. M., POSNER, R. A. The Behavior of Federal Judges; PAULIK, S., VARTAZARYAN, G. Dis-
agreement on a Bench, p. 247; WITTIG, C. The Occurrence of Separate Opinions at the Federal Constitutional Court.

9 PAULIK, S., VARTAZARYAN, G. Disagreement on a Bench, p. 247; EPSTEIN, L., LANDES, W. M., POSNER, R. A.
Why (And When) Judges Dissent.

“ BRICKER, B. Breaking the Principle of Secrecy: An Examination of Judicial Dissent in the European Consti-
tutional Courts. Law & Policy. 2017, Vol. 39, No. 2; GAROUPA, N., SALAMERO-TEIXIDO, L., SEGURA, A. Dis-
agreeing in private or dissenting in public: An empirical exploration of possible motivations. European Journal
of Law and Economics. 2022, Vol. 53, No. 2; KELEMEN, K. Judicial Dissent in European Constitutional Courts.;
WITTIG, C. The Occurrence of Separate Opinions at the Federal Constitutional Court.
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missibility. The inadmissibility decisions are viewed by the judges as a necessary part
of their job that takes the most time since these decisions must be reasoned and are on
average 3-5 pages long. This leaves less time and energy to write dissents. Many judges
criticized the necessity of a reasoning of the inadmissibility decisions and suggested that
a form-style (or just a few sentences) dismissal would solve the time problem.*

The judges stressed the importance of the case as another factor influencing whether
to dissent or not. They claimed that they simply sometimes perceived that some cases
were more important for them than others, thus resulting in higher motivation for dis-
sent: it could be a case that was related to their expertise, a politically important case,
something where the applicant represents a group of people that the judge cares about,
etc. In line with our quantitative findings, legally more complex or controversial cases fall
into the category of cases that the CCC judges consider important.

Our findings also suggest that judges at CCC perceive differences in the dissenting
behaviour of their peers due to different professional backgrounds. In particular, the dif-
ference between judges of the ordinary courts (for example Tomé&s Lichovnik, Jaromir
Jirsa) and academics (Jan Filip) was highlighted, where a different approach to dissent
was expected in the eyes of the judges (see for comparison the table 1). Quantitative
comparative analysis of Constitutional courts in Germany, the Czech Republic, Poland,
Slovakia and Latvia found that a higher rate of dissents is exercised by judges who have
prior professional experience in the academy and the judiciary simultaneously.*® For fu-
ture research, it would be interesting to find out how different professional backgrounds
affect the dissenting behaviour of judges.

An extremely specific and empirically unexplored topic are emotions as a factor in-
fluencing dissents. This opens up possibilities for further research - semantic analysis of
dissents.* The judges themselves have admitted that they sometimes write dissents out
of pure frustration, and this should be reflected in the dissent itself. There are sometimes
explicitly offensive dissents.*® It would be worth deeper research to find out when this
happens. At the same time, it is logical to hypothesize, for future empirical research, that
solitary dissents will be more emotionally colorful than joint dissents.*¢

# The role of clerks in unloading the judges presents an interesting issue: the number of court clerks can influence
the probability of dissenting opinions or whether shorter reasoning of the inadmissibility decisions leads to more
dissents. Moreover, every judge can have up to three full-time court clerks, including the option to offer part-time
employment for up to six clerks in total. These can help reduce the load in the more run-of-mill type of decisions.
The influence of clerks on the decision-making of the judges of the CCC is still an unexplored topic.

4 BRICKER, B. Breaking the Principle of Secrecy, pp. 185-186.

# GOZDZ-ROSZKOWSKI, S. Communicating dissent in judicial opinions: A comparative, genre-based analysis. Inter-
national Journal for the Semiotics of Law-Revue internationale de Sémiotique juridique. 2020, Vol. 33, No. 2; STAD-
NIK, J. Uméni nesouhlasu: disenty v kontextu legitimity soudnich rozhodnuti. Jurisprudence. 2021, No. 4, pp. 5-6.

% For example, the dissent to the decision of the CCC PL US 44/17 of judges R. Suchanek, L. David, J. Fiala and
J. Fenyk: The peak of arrogance is that the announcement of the ruling is just 19 hours after it was adopted (with-
out, however, making the final text available to the judges), perhaps in order not to give the dissenting judges
adequate space to write a dissenting opinion.

41t is interesting to see how judges deal with frustration when they have the opportunity to dissent and when
they do not. Ongoing research at Charles University is examining the emotions of judges in the general court
system (where dissents are not allowed). In one of the interviews a judge confessed that he breaks pencils
under the bench in his chambers when he is outvoted. This supports the claim for deeper qualitative research
in this area.
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CONCLUSION

Our study has provided a deeper understanding of the dissenting behaviour of the CCC
judges, drawing on a qualitative analysis of interviews with nine judges. We revealed that
the decision to dissent is shaped by multiple factors, including professional background,
emotional regulation, caseload, and the perceived significance of the case. Based on the
identification-disagreement model, we grouped the judges into 3 clusters depending on
their stance towards exercising a dissent: “haters”, “fans”, and “strategists”, each exhib-
iting distinct approaches to dissent based on their alignment with or opposition to the
norm of consensus.

Our findings suggest that while some judges are guided by intrinsic and expressive util-
ities—motivated by personal values or the desire to showcase individuality—others priori-
tize reputational utility, aligning their behaviour with the court’s norm of consensus and
their understanding of the role of a court. Additionally, we have discussed the dynamics
of joint versus solitary dissent, with strategic considerations influencing the choice be-
tween collaborative and individual separate opinions. The introduction of chamber rota-
tion has also altered the institutional context, by which the dissent is shaped at the CCC,
reducing the long-term impact of collegiality costs and increasing the room for strategic
consideration of the judges.

In summary, this study contributes to the broader discourse on judicial dissent and
adds a more detailed insight to our previous large-n quantitative study. The main po-
tential research avenue that the interviews opened is the question of what role does the
emotional venting play in the decision whether to exercise or to avert a dissent.

38 www.ilaw.cas.cz/tlg | TLQ 1/2026



