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ABUSE OF MARKET POWER IN ICT SECTOR
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Abstract: The paper provides a general brief overview of specificities in market abuse (abuse of a dominant
position) in the sector of information and communication technologies that have been identified in the literature namely with regard to cases against Microsoft and Google. The paper describes problems related to
network effect, technology shift, definition of a relevant market, relationship between the protection of intellectual property and the protection of competition, and a territorial overlap of technologies. Moreover, the
paper describes the problem of big data analysis and utilization of artificial intelligence as means of market
abuse.
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INTRODUCTION
From a national point of view, the concept of abuse of market power is a part of the public
law area that regulates protection of competition. According to the Czech Act on the Protection of Competition (hereinafter referred to as the APC)1 an abuse of market power is defined
as an abuse of a dominant position. A dominant position is characterized by allowing a particular entity “to behave to a large extent independently of other competitors or consumers”
(§ 10 par. 1 APC). The dominant position may then be used by the entity to bring about practices which are detrimental to the market, on which the entity operates, and are detrimental
to its competitors as well as to consumers. Such practices are generally prohibited by the socalled general clause against abuse of dominant position.2 Generally speaking, these practices
are practices that are both contrary to the good morals of the competition and “must result,
in addition to the adverse effects on the competitors directly concerned (the actual competitors),
in particular, in the disturbance of competition on the relevant market”.3 The APC provides
a demonstrative list of examples of practices of a dominant position abuse, such as imposition of unfair terms in contracts (§ 11 par. 1 letter a) of the APC), disadvantaging different
market participants by laying down different conditions in contracts that relate to similar
transactions (§ 11 par. 1 letter c) of the APC), or long-term offering and sale of goods at unreasonably low prices (§ 11 par. 1 letter e) of the APC).
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In the EU law, the abuse of dominant position is generally defined in Art. 102 of the
Consolidated version of the Treaty on the Functioning of the European Union. Art. 102
mentions examples of abuse of a dominant position that consist in imposing unfair prices
or other trading conditions, limiting “technical development to the prejudice of consumers”,
creating competitive disadvantages by applying different conditions to equivalent transactions, or “making the conclusion of contracts subject to acceptance by the other parties
of supplementary obligations which, by their nature or according to commercial usage, have
no connection with the subject of such contracts”.
The sector of information and communication technologies is one of the 13 economic
sectors in which the European Commission ensures the protection of competition.4 This
sector is considered to be specific, as it is currently the driving force behind the development and growth of the economy, and at the same time represents a tool for transforming
the traditional functioning of the society. The ICT sector enables people to “organise their
lives and businesses in new ways, build worldwide networks, manage information and learn
throughout their lives, socialise and stay in touch with friends, contribute to the pool of online
knowledge, create content for the new media”.5 In the meantime, however, several key players, who have gained a dominant position in their market, especially with regard to the
mass expansion of their technology, have emerged in this sector. In the last ten years, several cases have been addressed concerning the abuse of dominant position in the field of
ICT. The investigations concerned, for instance, Rambus, Intel, Microsoft6 or Google.7 In
connection with the investigation of these cases, it has become obvious that, compared to
other sectors, ICT sector has specificities which have a significant impact on the functioning of the markets in this sector and, therefore, also on the protection of competition in
this sector. The aim of this discussion paper is to identify and describe the specifics with
regard to resolved cases from both the EU as well as the United States of America. Moreover,
the paper aims to identify possible issues in abuse of a dominant position with regard to
the emerging trend of big data analysis as well as utilization of artificial intelligence.

SPECIFICITIES OF THE LAW ON PROTECTION OF COMPETITION
IN THE ICT SECTOR
The two main companies that have influenced understanding of the market with regard to a dominant position in the ICT sector are Microsoft and Google. Several US and
EU proceedings have been brought up against Microsoft. Microsoft has utilized its
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dominant position in a number of ways, including entering into contracts which led to
the inability of users to use a browser other than Internet Explorer, or by refusing to
provide interoperability information to other Windows programs.8 Google, on the other
hand, used a number of various business practices to favor its own search services by
using the content of websites of other entities without obtaining consent, by enforcing
contracts for targeted advertising, or by restricting transmission of advertising campaigns to other platforms.9
As mentioned above, when analyzing these and similar cases, it has become obvious
that information and communication technologies are linked to specific features which
cannot be found in other economic sectors. These are in particular the following issues:
the so-called network effect, a problem of technology shift, a problem of defining the
relevant market,10 a problem of the relationship between the protection of intellectual
property and the protection of competition,11 and a problem of territorial overlap of
technologies.12
The network effect is one of the major issues that have changed the society’s view
on ICT competition and the ways of protecting it. This theory explains behavior of subjects on the technology market. It is based on the assumption that within a certain period of time there will appear an entity that will dominate the market. Additional
products and services complementary to the technology provided by the dominating
entity will be created by other companies in order to exploit the possibility to satisfy a
high number of users. The specific technology embodied in the original product thus
becomes a standard. Due to the large number of additional services provided for a large
network of users of a particular product, it would be difficult or even impossible for
other, even better technologies to enter the market.13 This is confirmed by the experience from the EU. There the companies are losing the incentive to invest in research
and innovation because of a real inability to use their competitive advantage, for example, by offering a better technology.14
The network effect is related to another phenomenon involving the use of technology shifts. A technology shift refers to developing an existing technology into its more
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advanced form that can offer a new quality (such as faster information processing or
a higher memory content) or new services to its users. At the same time, this technology
overcomes competing products and services at a given market and usually leaves them
behind in terms of attractiveness for users. If this concerns a development of a technology which is already used by a large network of users, such a change will affect
the whole market. Hence, a company offering this technology can create a market
monopoly in the future for the duration of the use of the next generation of this technology.15
Another problem relating to the protection of competition in the ICT market concerns
the effects of the right to the protection of intellectual property on the competition. The
vast majority of ICT services and products is subject to some intellectual property rights
(copyright-protected source codes, patent-protected technical solutions, etc.). The objective of the intellectual property protection is to stimulate research and development in
order to facilitate innovation, which should ultimately benefit society as a whole. However,
due to the high costs of R&D and the associated risks, the actors need to be motivated by
granting exclusive rights to the results of these activities. Exclusive rights, for example in
the form of patents, may have the opposite effect on competition. Patents are often used
by companies strategically in such a way that there is a significant change in the market.
For instance, tactics of strategic partnerships and mutual licensing of patents can lead to
the exclusion of other companies from the relevant market or to the promotion of own
patents as a standard in a particular market.16
In the area of competition, other issues related to the protection of intellectual property
rights remain, namely problems with processing contents by third parties. In particular,
two problems of this kind have been identified in the literature: “conduit discrimination”
and “content discrimination”.17 The first case refers to a restriction on the distribution of
own content and services on competing platforms. The second case refers to blocking or
reducing value other than own content within the platform itself.
The aforementioned problematic relationship between the protection of competition
and the protection of intellectual property rights needs to be accepted. Intellectual property protection is a necessary guarantee for the development of the technology and also
for ensuring competition at the level of research and development itself. The literature
then argues that the right to protection of competition plays a secondary role in this relationship and should only enter the scene when “there is a threat that the sole entity will
take over the fundamental technological platform”.18
Concerns about the roles of the described competition rights can be compared to
doubts about what is good and what is not good for the competition. Some practices of
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technology companies can harm competitors on the market and at the same time they
can be beneficial to users. Technology shift or free services are good examples. The question is how this will affect market competition as such in the long run. A high degree of
unpredictability related to a really fast technological development plays an important role
in this equation. In a single day certain services may become absolutely obsolete and lose
importance. There are also confusions in overlaps between products and services as well
as uncertainties in defining relevant markets. The definition of the relevant market played
a role both in the case of Microsoft as well as in the case of Google. Although there is a system of Classification of Economic Activities in the EU,19 in the case of Google, experts did
not agree whether general and specialized search engines could be considered the same
or different products and therefore the markets.20
The ICT sector is also linked to the problem of a territorial overlap of technologies. As
evidenced particularly by the case of Microsoft, its business practices had to be resolved
by both US and EU courts. In both cases, however, there have been different outcomes,
which in the global sense do not contribute to effective protection of competition but, on
the contrary, lead to certain anomalies. The only solution is the coordinated enforcement
of international law.21

EMERGING TRENDS
The ICT sector gave rise to two phenomena that have a potential to significantly influence the competition in the whole market. These phenomena are big data and artificial
intelligence. The term big data refers to large datasets from which value can be extracted
with help of specific methods as well as large scale computing power.22 Big data can be
distinguished from other data by the scale of its volume, the velocity at which it is
processed, its variety, and the possibility to extract the value.23 The specific methods that
help to extract the value from big data, such as neural networks and deep learning, typically belong within the field of artificial intelligence (AI). Artificial intelligence is a branch
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of computer science that creates autonomous and self-learning algorithms capable of
rapid processing of huge amounts of data. AI algorithms are able to identify patterns and,
therefore, uncover hidden relationships within the datasets. Usage of artificial intelligence
provides a competitive advantage due to its autonomy, efficiency and precision in data
processing. Both phenomena are interconnected. Big data databases can be compiled
with help of artificial intelligence that later utilizes the data to learn from them and based
on such learning creates evaluation or prediction models.
Large datasets have been recognized as having both pro-competitive benefits as well
as providing means to abuse of dominance. The phenomenon of big data led for instance
to free user services through monetization of the data, improved quality of services, or accelerated increase in innovation.24 Moreover, data markets are characterized by low entry
barriers.25 However, on the other hand, concentration of large datasets can also be utilized
to rising entry costs. Anticompetitive practices involve especially “provision of discriminatory access to data”.26 However, not only selective provision of data can harm the competition. Companies may abuse their dominant position by providing incomplete datasets
as well, or even worse by providing malicious datasets. These practices are deemed unlikely but possible. Moreover, big data can also lead to loss of quality of data, drawbacks
in innovation, harm to privacy or data-driven mergers.27 The impact of big data on the
competition and possible abuse of dominant position are currently being researched in
order to find out whether changes in legislation should be adopted. It is questionable
whether big data should be regulated by antitrust legislation or whether a different means
should be utilized.
As big data are tightly interconnected with utilization of artificial intelligence, it
would be more logical to consider adopting specific legislation. Artificial intelligence
gives rise not only to questions related to data analysis but also to questions related to
agency due to its autonomy and unpredictability. With regard to machine-to-machine
communication without human intervention, smart algorithms in the form of software
agents can start to utilize the fact that other software agents need them to realize such
transaction. This might lead to automated abuse of dominant position that would be
unintentional as well as hardly identifiable. Specific legislation needs to be adopted
with regard to determining liability for such conduct. Antitrust legislation will be, therefore, in the future connected with the rules on liability for automated autonomous behavior.
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CONCLUSION
Competition in ICT has its indisputable specifics. In addition to traditional practices
such as enforcement of non-standard contractual terms, bundling of services with the
purchase of other products, dumping pricing plans, etc., technological companies can
also exploit ICT-specific problems to abuse own market power. These are, as mentioned
above, a network effect, a shift in technology, the impossibility of a clear definition of the
relevant market, the relationship between the protection of intellectual property rights
and the protection of competition and the territorial overlap of technologies.
Competition in the ICT sector is also influenced by emerging trends represented especially by the phenomena of big data and artificial intelligence. These phenomena give rise
to previously unanticipated questions and will definitely result in societal reflection of its
impacts in the form of legal regulation.
Finally, it is important to note that ICT sector is also able to significantly affect all other
sectors. In all other areas, information and communication technologies are widely used.
These technologies often determine how the whole sector can move further in the light
of developments in data processing and other options. Well-functioning competition in
this field is, as a result, crucial in ensuring the optimal and, above all, free functioning of
the whole society. The availability of information and its quality depends primarily on the
ICT sector, which basically holds the keys to what information, how and to whom it will
communicate. In view of the key position of this sector and its overall impact on the whole
society, it is, therefore, necessary to consider whether it would be appropriate to propose
specific legislation taking account of the specificities described in order to effectively protect competition. Obviously, the dynamics of future legislative efforts is currently influenced by research on impacts of big data and artificial intelligence. It is presumable that
legislation will try to promote sharing data as well as innovation. Moreover, legislators
should adopt a complex view on the ICT sectors and its externalities. Intellectual property
rights should be protected, however, it should be proportional to the fact that majority of
data is provided by other subjects without whom the activity of companies with dominant
position would not be possible. Social responsibility of these companies should play an
important role.
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