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Abstract: This article shows that although EU Member States are quite unsuccessful when they plead many
different grounds before the ECJ to justify the non-transposition of EU directives, there are still strikingly many
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of the transposition. Namely the pointlessness because an activity referred to in a directive does not yet exist in
a Member State due to an EU law compatible national legal obstacle for such activity in that State.

Keywords: EU directives, transposition, justifiable/unjustifiable grounds for non-transposition, ECJ case
343/08, transposition clause, legal obstacle

1. INTRODUCTION

EU Member States when sued by the Commission for non-transposition of EU direc-
tives have tried to plead many different grounds to justify their inaction. However the ECJ
has so far shown extreme reluctance in accepting these grounds because when some
Member States take the necessary transposition measures and some do not, it endangers
the uniform application of EU law1, causes fragmentation of the internal market2 and may
result in discrimination3. Still there are several grounds that can possibly justify the non-
transposition of EU directives.

This article will map both justifiable and unjustifiable grounds for non-transposition
of EU directives.4 It will also specifically challenge the rejection by the ECJ of one particular
basis for non-transposition of EU directives, namely that transposition is pointless be-
cause an activity referred to in a directive does not yet exist in a Member State because
there is an EU law compatible national legal obstacle for such activity. 

By non-transposition of an EU directive it is understood in this article the situation
when a Member State does not transpose an EU directive or its part into national law
within the prescribed time limit.

2. UNJUSTIFIABLE GROUNDS

The ECJ has so far explicitly rejected the following types of grounds pleaded by the
Member States to justify their non-transposition of EU directives.
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Firstly, the ECJ has rejected the grounds of the internal difficulties of legislative5 (e.g.
dissolution of parliament6), institutional (e.g. distribution of powers under the Federal
Constitution between the Federal State and the Lands7), legal8, practical9, political10 (e.g.
opposition on the part of certain individuals11), financial12, administrative13 or technical14

nature. The ECJ’s typical reaction to these grounds is that “a Member State may not plead
provisions, practices or circumstances in its own legal order to justify failure to implement
a directive within the prescribed period”15.

Secondly, the ECJ has rejected the grounds that transposition is not necessary because
a given directive is fully effective in the Member State through its direct effect.16

Thirdly, the ECJ has rejected the grounds that validity of the directive has been chal-
lenged either within the annulment procedure or the preliminary ruling procedure before
the ECJ.17

Fourthly, the ECJ has rejected the grounds that the directive is so incomprehensible
or ambiguous that it poses a serious problem of interpretation.18 The ECJ when refusing
this justification drew the attention to “the fact that the governments of the Member
States participate in the preparatory work for directives and must therefore be in a posi-
tion to prepare within the period prescribed the legislative provisions necessary for their
implementation”.19

Fifthly the ECJ has rejected the grounds, that other Member States have not transposed
the directive either. The ECJ made it clear that “any delays there may have been on the part
of other member states in performing obligations imposed by a directive may not be invoked
by a member state in order to justify its own , even temporary, failure to perform its obliga-
tions”.20

Sixthly, the ECJ has rejected the grounds that the result prescribed by the directive has
been achieved in fact21 including by administrative practice22. In this respect it can be re-
called that according to the ECJ “both the principle of legal certainty and the need to secure
the full implementation of directives in law and not only in fact require that all Member
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States reproduce the rules of the directive concerned within a clear, precise and transparent
framework providing for mandatory legal provisions” 23

Finally, the ECJ has rejected the grounds that the transposition is pointless because an
activity referred to in a directive does not yet exist in a Member State.24 As to these grounds
the ECJ specified that it can be exceptionally accepted as justifiable, only if there are rea-
sons of geography for the inexistence of an activity referred to in a directive in a Member
State.25 The ECJ26 even refused to accept these grounds as justifiable, when the reason for
inexistence of an activity referred to in a directive in a Member State is an EU law com-
patible national legal obstacle for such activity. This will be critically analyzed later.

3. JUSTIFIABLE GROUNDS

There are several grounds justifying non-transposition of EU directives or their parts.
These grounds can be derived from EU directives themselves, from the EU Treaties as well
as from the relevant case law of the ECJ. The grounds justify the non-transposition of EU
directives or their parts either permanently or temporarily.

It is submitted that the justifiable grounds include the following ones.
The first justifiable grounds are based on art. 351 of TFEU. According to this article “the

rights and obligations arising from agreements concluded before 1 January 1958 or, for ac-
ceding States, before the date of their accession, between one or more Member States on the
one hand, and one or more third countries on the other, shall not be affected by the provi-
sions of the Treaties ...”. The first justifiable grounds therefore are that transposition of a
directive entails a violation of an international law obligation resulting from a bilateral or
multilateral agreement concluded by the Member State concerned with third countries
prior to its EU membership.27 Transposition of the Directive 76/20728, which considers
prohibition of night work by women as discriminatory, possibly entails such a violation.
The point is that transposition of this Directive conflicts with ILO29 Convention No. 8930,
which prohibits night work by women. This means that Member States that became party
to ILO Convention No. 89 before their EU membership had been absolved of the duty to
fully transpose the Directive in question.31 However, the grounds that transposition of a
directive entails a violation of an international law obligation resulting from a bilateral or
multilateral agreement with third countries concluded by the Member State prior to its
EU membership, do not absolve the Member State of its transposition obligation indefi-
nitely.32 The Member State is under a duty to denounce or renegotiate the international
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agreement in question on the first possible occasion after the incompatibility between
the directive and the agreement has been sufficiently established.33

The second justifiable grounds are that a directive exceptionally allows for the prolon-
gation of the transposition deadline and the Member State concerned meets all the nec-
essary preconditions for the prolongation.34 These grounds therefore justify non-transpo-
sition of the directive or its parts until the expiration of the prolonged time limit.

The third justifiable grounds are that the Member State having difficulty with timely
transposition of the directive requests the EU institutions that enacted the directive (not
containing the explicit prolongation clause) to prolong the transposition time limit and
the request is granted.35

The fourth justifiable grounds are that the transitional arrangement negotiated during
EU accession negotiations entitles the Member State concerned to delay the transposition
of the given directive until the expiration of the transitional arrangement. For example,
the Czech Republic was allowed to delay the transposition of Directive 1999/7436 until 
December 31. 2009, i.e. more than six years after the Czech accession into the EU.37

The fifth justifiable grounds are that the Member State concerned managed to negotiate
for itself during the accession negotiations or on other occasions a permanent and full dero-
gation from the obligation to transpose certain directives or some of their parts. For example
Sweden negotiated a permanent derogation from the obligation to transpose the prohibition
of the sale in the Member States of certain types of tobacco for oral use.38 Sweden is therefore
not obliged to transpose art.8 of Directive 2001/3739, which contains such prohibition. 

The sixth justifiable grounds are that in a directive addressed to all Member States, there
is a derogation for some Member States from the duty to transpose certain provisions or
parts of the directive. For example the first subparagraph of art. 41(1) of Directive 2013/3040

lays down that “Member States shall bring into force the laws, regulations, and adminis-
trative provisions necessary to comply with this Directive by 19 July 2015”. However, in art.
41(4) of the Directive it is stated that “By way of derogation from the first subparagraph of
paragraph 1 and subject to paragraph 5, landlocked Member States shall be obliged to bring
into force, by 19 July 2015, only those measures which are necessary to ensure compliance
with Article 20”.
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The seventh justifiable grounds are that it is absolutely impossible for the Member State
concerned to achieve the transposition within the prescribed limit due to force majeure
or comparable circumstances. In case 101/8441 the ECJ indicated that a bomb attack may
constitute force majeure based grounds for non transposition of a directive, however only
for a reasonable and limited time.42 The ECJ therefore refused to accept the Italian plea
on these grounds because the situation of non-transposition of the directive persisted in
Italy for more than four years after the bomb attack on the Italian Ministry of Transport’s
data processing centre had occurred.

The eighth justifiable grounds are when it is absolutely impossible for the Member State
concerned to transpose a directive in time due to the lack of implementing or delegated
acts on the EU level, that are indispensable for the full transposition of the (legislative) di-
rective in question.43

The ninth justifiable grounds are that the transposition of a directive, or more precisely
some of its relevant provisions, is not necessary due to the special nature of these provi-
sions. In case 296/0144 the ECJ stated that “It is apparent from the Court’s case-law that a
provision which concerns only the relations between the Member States and the Commission
does not, in principle, have to be transposed”.45 Provisions of such nature have to be trans-
posed only if it can be demonstrated that “compliance with a provision of a directive gov-
erning those relations requires the adoption of specific transposing measures in national
law”46. In case 72/0247 the ECJ found art.12(1) of Directive 79/40948 to be a clear example
of a provision that concerns only the relations between the Member States and the Com-
mission. This is no surprise because art.12(1) of Directive 79/409 requires that every three
years the Member States draw up a report on the implementation of national provisions
taken under the Directive and forward it to the Commission so that it can check that the
Directive has been complied with by the Member States. It is therefore also no surprise
that in case C-72/02 the ECJ confirmed that this provision of Directive 79/409 does not
have to be transposed into national law since the Commission has not demonstrated that
compliance with this provision requires transposition.49

Apart from the provisions that concern only the relations between the Member States
and the Commission there can still be other types of provisions of a directive which, due
to their special nature, also do not have to be transposed. Namely from ECJ case 363/8550

it follows, that definitions in a directive do not have to be transposed providing an absence
of their transposition into national law is neither practically nor theoretically liable to jeop-
ardize the due implementation of the directive.51 Specifically in case 363/85 the ECJ made
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it clear, that the definition of pet animals52 contained in the Directive 80/50253 did not have
to be transposed. It is submitted that typically definitions offering no additional defining
value, such as definitions that define terms and notions totally in accordance with the or-
dinarily known meaning of their words or circular definitions, do not have to be trans-
posed because the absence of their transposition into national law is not liable to impede
the due implementation of the directive. For example, definitions of “weak acid dissociable
cyanide” as “cyanide and cyanide compounds that are dissociated with a weak acid at a de-
fined pH” 54, “lake” as “a body of standing inland surface water”, or “river” as “a body of in-
land water flowing for the most part on the surface of the land but which may flow under-
ground for part of its course” 55 clearly offer no additional defining value. 

The tenth justifiable grounds are when “transposition of a directive is pointless for
reasons of geography” 56. For example, transposition of Directive 95/2157 is obviously
pointless in landlocked Member States for reasons of geography. Also transposition
of Directive 2013/1858 is totally pointless for reasons of geography in all Member States
other than Croatia. This Directive although it is formally addressed to all Member
States is geographically relevant only for Croatia, because in its sole material provision
to be transposed the Directive only provides that “In part A of Annex I to Directive
2009/28/EC, the following is inserted in the table after the entry for France: Croatia, 
12,6 %, 20 %.”

Finally in case 165/0859 the ECJ did not explicitly rule out that religious or ethical
grounds could possibly justify incomplete transposition of EU directives or some of their
provisions.60

Some of the above mentioned grounds, namely the third and from the seventh on-
ward can be described as rule of reason grounds justifying non-transposition of an EU
directive or some of its parts. It is submitted that there should be at least one additional
justifying basis of this nature. Namely the grounds that the transposition is pointless
because an activity referred to in a directive does not yet exist in a Member State for
the reason that there is an EU law compatible national legal obstacle for such activity.
Unfortunately, as already mentioned, these grounds have been rejected by the ECJ in
the 343/08 case. As will be addressed below, this rejection lacks convincing and rea-
sonable arguments.
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4. UNCONVINCING REJECTION OF JUSTIFYING GROUNDS

As already indicated, the last-mentioned justifying grounds were unsuccessfully
pleaded by the Czech Republic in the 343/08 case. This case concerned partial non-
transposition of Directive 2003/4161. As there were no institutions for occupational re-
tirement provision falling within the scope of Directive 2003/41 located within its terri-
tory, the Czech Republic merely transposed the provisions of the Directive intended to
enable institutions for occupational retirement provision located in other Member
States to carry out cross-border activities by means of the provision of services destined
for the Czech territory and, in that way, to enable undertakings located in the Czech ter-
ritory to contribute to the schemes offered by those institutions. The Czech Republic
left untransposed those provisions of the Directive that concerned activities and super-
vision of occupational retirement institutions in Member States of their location or to
be more precise of their establishment. The Czech Republic sought to justify the non-
transposition of these provisions of Directive 2003/41, especially because no occupa-
tional retirement institution is located in its territory as a result of the prohibition which
national law imposes on their establishment.62 The ECJ rejected this justification by
pointing out that “according to the settled case-law of the Court, the fact that an activity
referred to in a directive does not yet exist in a Member State cannot release that State from
its obligation to adopt laws or regulations in order to ensure that all the provisions of the
directive are properly transposed”.63

It is, however, submitted that the ECJ in applying its settled case-law64 in the Czech case
failed to take into account one essential fact, namely that in the Czech case, as distin-
guished from the settled case-law, there is an EU law compatible national legal obstacle65

for the existence of an activity referred to in a directive.
In the settled case-law of the ECJ there was no legal obstacle for the existence of a not

yet existing activity referred to in a directive in a Member State concerned. For example,
in the Greek partial non-transposition case C-214/98, there was no Greek law obstacle for
slaughter of solipeds/equidae referred to in Directive 93/11866. In the Dutch partial non-
transposition case C-339/87, there was no Dutch law obstacle for hunting of birds from
aircraft referred to in Directive 79/40967. In the Irish non-transposition case C-372/00,
there was no Irish law obstacle for operation of high-speed trains referred to in Directive
96/4868. In the Luxembourgish non-transposition case C-71/05, there was no national law
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obstacle for operation of national airports with more than 50,000 movements of civil 
subsonic jet aeroplanes per calendar year referred to in Directive 2002/30.69

Obviously, where there is no national law obstacle for the existence of a not yet existing
activity referred to in a directive (be it prohibited or permitted activity), it is impossible to
foresee if and when such activity could emerge in the Member State concerned. It is also
impossible to rule out the emergence of such activity in a Member State concerned for a
certain determinable period of time. It is therefore impossible to foresee if and when the
directive in question would become relevant for the Member State, where an activity re-
ferred to in the directive does not yet exist. Under such circumstances it is fully rational
for the ECJ to maintain, that the transposition obligation is not pointless, because it “ap-
plies to Member States in order to anticipate any change in the situation existing in them
at a given point in time and in order to ensure that all legal persons in the Community, in-
cluding those in Member States in which a particular activity referred to in a directive does
not exist, may know with clarity and precision, what are, in all circumstances, their rights
and obligations”.70

However, it can be argued that such considerations are hardly applicable where there
is (an EU law compatible) national legal obstacle for the existence of a not yet existing ac-
tivity referred to in a directive. In such a case the activity in question can only emerge after
the elimination of the national legal obstacle by appropriate legislative action of the Mem-
ber State concerned. So until the Czech Republic eliminates its prohibition of the estab-
lishment of occupational retirement institutions in the Czech territory, the emergence of
the activity referred to in the Directive, i.e. the establishment of occupational retirement
institutions in the Czech territory, can be objectively ruled out. Therefore in the Czech
case in contrast to the above mentioned Greek, Dutch, Luxembourgish and Irish cases,
the Czech Republic has got 100% control over the possible emergence of a not yet existing
activity referred to in a directive. 

Now if the Member States do not have such 100% control, i.e. the control over a possible
change in the existing situation, it makes sense to insist on the transposition of provisions
of a directive referring to a not yet existing activity in those Member States, in order to an-
ticipate any (uncontrollable) change in the situation existing in them, i.e. in order to an-
ticipate the possible uncontrollable emergence of not yet existing activity referred to in a
directive. This insistence on anticipatory transposition, however, makes no sense if the
Member States have got 100% control over the possible (non)emergence of a not yet ex-
isting activity referred to in a directive. 

Also it is submitted, contrary to the view of the ECJ71, that it does not make sense to en-
sure (by anticipatory transposition) in the Member States in which a particular activity re-
ferred to in a directive does not yet exist, that all persons know their rights and obligations
with clarity and precision, in the event of elimination of a national legal obstacle to a par-
ticular activity referred to in a directive in question. If the national legal obstacle is com-
patible with EU law, then to ensure the above mentioned makes as little sense as to ensure
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(by anticipatory transposition) in Member States that took advantage of the derogation
option in the directive or that have temporary derogation from the duty to transpose, that
all persons in advance know their rights and obligations with clarity and precision, in the
event it is decided by those Member States not to take advantage of the derogation option
anymore or in the event temporary derogation expires in the possibly very distant future.
It can possibly make sense to insist on anticipatory transposition (as it makes sense to in-
sist on distinguishing between entry into force and applicability of a national transposition
measure) shortly or reasonably early before the elimination of the given national legal ob-
stacle, expiration of temporary derogation or giving up the derogation option, but surely
not an unreasonable amount of time before these events.

In summary, there are no convincing arguments or considerations for the ECJ to insist
on anticipatory transposition of provisions of a directive referring to a not yet existing ac-
tivity in Member States, providing there is an EU law compatible national legal obstacle
for such activity in these States. In such a case the anticipatory transposition cannot be
compared to anticipatory transposition of provisions of a directive referring to a not yet
existing activity, for which there is no EU law compatible national legal obstacle in the
Member States concerned. In such a case the anticipatory transposition should be com-
pared to possible anticipatory transposition of EU directives that provide the derogation
option or EU directives with respect to which the Member States concerned have tempo-
rary derogation from the duty to transpose. In such a case the anticipatory transposition
is therefore as premature, as pointless, and as redundant as in the case when Member
States take advantage of the derogation option in a directive or when Member States have
temporary derogation from the duty to transpose.

It is therefore argued that the fact that an activity referred to in a directive does not yet
exist in a Member State should be considered as justifiable grounds for non-transposition,
not only when there is a geographical reason for the inexistence of the activity in question
in the Member States concerned but also when there is an EU law compatible national
legal obstacle for such inexistence. 

Although on the one hand, as argued above, the anticipatory transposition of provisions
of a directive referring to a not yet existing activity in some Member States does not make
sense and is pointless in those Member States in which there is for such activity an EU law
compatible national legal obstacle, the elimination of which is not imminent. On the other
hand it does make sense and it is not pointless to oblige those Member States to notify
the Commission (for the purpose of ensuring effective control of the Commission over
the transposition in the Member states concerned) of the existence of such national legal
obstacle, and as the case may be, the (imminent) elimination of such obstacle. In this re-
spect the rational special transposition clause in art. 41(3) of Directive 2013/3072 deserves
reference. This clause lays down by way of derogation from the general transposition
clause that “Member States with offshore waters that do not have offshore oil and gas oper-
ations under their jurisdiction, and which do not plan to license such operations, shall in-
form the Commission thereof and shall be obliged to bring into force, by 19 July 2015, only
those measures which are necessary to ensure compliance with Articles 20, 32 and 34. Such

49TLQ  1/2015   | www.ilaw.cas.cz/tlq

72 Directive 2013/30 on safety of offshore oil and gas operations and amending Directive 2004/35 [2013] OJ L178/66.

ON THE GROUNDS JUSTIFYING NON-TRANSPOSITION OF EU DIRECTIVES                   41–50



Member States may not license such operations until they have transposed and imple-
mented the remaining provisions of this Directive and have informed the Commission
thereof”. 

Clearly this transposition clause perfectly reflects the pointlessness of the above men-
tioned anticipatory transposition as well as the above mentioned need for notification. It
is therefore suggested that such a type of special transposition clause should serve as a
model for all directives with provisions referring to a not yet existing activity in some Mem-
ber States, provided there is an EU law compatible national legal obstacle for such activity
in those Member States.

5. CONCLUSIONS

Undisputedly, there are many good reasons for the ECJ to be very strict in accepting
possible grounds justifying the non-transposition of EU directives. However, there was no
good reason for the ECJ to reject as justifying grounds the pointlessness of the transposi-
tion because an activity referred to in a directive does not yet exist in a Member State due
to an EU law compatible national legal obstacle for such activity in that State.

The special transposition clause modelled on the clause in art. 41(3) of Directive
2013/30 should be used in all directives with provisions referring to a not yet existing ac-
tivity in some Member States, provided there is an EU law compatible national legal ob-
stacle for such activity in those Member States.
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