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Abstract: The article analyses international legal framework, preconditions of realization of the right to
religious education in Lithuania and other European Union (EU) states during compulsory education,
discusses certain issues related to ensuring and implementing the right of religious education in Lithuania
and other European Union (EU) states. Right to religious education arises from the coherent fundamental
rights, such as freedom of religion, conscience and thought, right to choose or change beliefs, right to
educate one’s children according to one’s convictions, right and duty to study until certain age, freedom
to choose religious studies for one’s children. Due to the processes of globalization society becomes increas-
ingly culturally heterogeneous, therefore, states carry a complex task to equally ensure different individual
interests related to religious education. Majority of EU states are required to ensure education of children
according religious convictions of their parents and needs of the children themselves.
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INTRODUCTION

It is universally accepted that within European community everyone has a right to
freedom of thought, religion, and conscience, which means, that “... this right in-
cludes freedom to change his religion or belief and freedom, either alone or in com-
munity with others and in public or private, to manifest his religion or belief, in wor-
ship, teaching, practice and observance”.! The Universal Declaration of Human Rights
states the same.? These rights are embedded in the constitutions of many democratic
states and are recognized as constitutional rights. Making of these rights constitu-
tionally protected, raises certain issues as well as obligations to the states that recog-
nize them while ensuring those rights, considering the current processes related to
globalization.

Globalization processes determine that societies within democratic states beco-
me more and more diversified which, in time, increases a need to replace a homoge-
nous religious teaching with a more diversified teaching of religion in educational
institutions. Scientists are devoting considerable attention to the issue of freedom
of religion, however, the research has been mainly restricted to research of the sco-
pe of the freedom of religion® or analysis of the status of traditional religion within a

* Prof. Dr. Biruté Praneviciené, Faculty of Public Security, Department of Law, Mykolas Romeris University, Li-
Lithuania.

! European Convention on Human Rights, Art. 9; http://www.echr.coe.int/NR/rdonlyres/D5CC24A7-DC13-4318-
B457-5C9014916D7A/0/ENG_CONV.pdf.

2 Universal declaration of Human rights, Article 18 : “ Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community
with others and in public or private, to manifest his religion or belief in teaching, practice, worship and obser-
vance’,.http://www.un.org/en/documents/udhr.

3 VITKAUSKAITE-MEURICE, D. The Scope and Limits of the Freedom of Religion in International Human Rights
Law. Jurisprudence. 2011, 18(3), p. 841-857; VIDRINSKAITE, S. Tikéjimo ir saZinés laisvé: konstituciniai pagrindai
ir realizavimo ribos Lietuvos Respublikoje. Jurisprudence. 2006 12(90), p. 88-98.
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state*, and there has been insufficient attention devoted to the issue of religious teach-
ing in the literature. Education of individuals is very relevant in educational policies of
both European Union and Lithuania because time progress and advance depend on
human abilities and their application. Alternation of the content of education is be-
coming a continuous process which is influenced by political, economical, social, cul-
tural phenomena on a global, European Union and national level, when competence
becomes a priority in education. It is no longer sufficient to provide skills of literacy,
communication, critical and problem thinking by teaching how to use full range of
modern technologies. Democratic society has to foster common human and religious
virtues and norms that allow better comprehending, interacting and coexisting in a
modern day World.® Therefore, challenges arise of how to properly formalize and later
implement the religious teaching in the process of education.

The object of the article is the international legal framework and systems of legal regu-
lation of the right to religious education in Lithuania and other European Union states
during compulsory education.

THE RIGHT TO RELIGION AND RELIGIOUS EDUCATION

The essence of the freedom of thought, religion and conscience and their relation to
religious education is discussed in this chapter, through systematic analysis of interna-
tional legal framework related to the right of freedom of religion, as well as by providing a
compact comparative analysis on an EU level. Such analysis shows that implementation
of such aright brings about important requirements for the states themselves. It also raises
some important issues related to ensuring of right to freedom of religion in the context of
religious education.

(A) INTERNATIONAL LEGAL ANALYSIS WITHIN THE FRAMEWORK
OF INTERNATIONAL LAW

Right of freedom of religion, thought and conscience are so called civil and political
rights, which are referred to as the first generation human rights. These rights usually are
named as fundamental rights, because they are related to the very fundamental values of
a human being (the right to life, as well as spiritual life, the right to dignity, the right to
freedom and equality, the right to immunity, etc.)®. Freedom of religion or belief, con-
science and thought is acknowledged as an individual right to be protected in one’s spiri-
tual and transcendental relationships, moral attitudes and intellectual activity.

4*BALODIS, R. Equality Principle and Status of Predominant Religion (Traditional Religious Denomination) in the
Baltic States. Jurisprudence. 2006 12(90); p. 103-107; STANISZ, P. The principles of the relationship between
Church and State in the Constitution of the Republic of Poland of 2" April, 1997. SOTER. 2007.22(50), p. 131-143;
GLODENIS, D. Baznycios ir valstybés santykiy raika ir ypatumai: racionalaus pasirinkimo prieigos poziaris, Kul-
tara ir visuomeneé. Socialiniy tyrimy Zurnalas. 2011 2 (3), p. 83-100, LANKAUSKAS, M. Valstybés ir baznycios at-
skyrimo principas: lyginamieji aspektai ir teisiné padétis Lietuvoje. Teisés problemos. 2009. Nr. 1 (63), p. 88-119.

5 RUGEVICIUTE, G., R. Tikybos pamoky pasirinkimo motyvai ir bendroji kataliky tikybos mokymo programa.
SOTER. 2006.17(45), p. 69.

6 BIRMONTIENE, T., JARASIUNAS, E. et al. Konstitucineé teisé. Vilnius, 2002.
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The use of the term “religion” also supports the right to non-religious beliefs in human
rights discourse. Office of the General Commissioner for Human Rights of the United Na-
tions issued General comment No.: 22 for some provisions of Universal Declaration of
Human Rights: “Article 18 protects theistic, non-theistic and atheistic beliefs, as well as
the right not to profess any religion or belief. The terms “belief” and “religion” are to be
broadly construed. Article 18 is not limited in its application to traditional religions or to
religions and beliefs with institutional characteristics or practices analogous to those of
traditional religions. The Committee therefore views with concern any tendency to dis-
criminate against any religion or belief for any reason, including the fact that they are
newly established, or represent religious minorities that may be the subject of hostility on
the part of a predominant religious community ™.

The state has a right to limit the manifestation of a religion or belief if recognized by
law, and only in such extent as is necessary to protect public safety, order, health, morals
and the fundamental rights and freedoms of others.? The freedom of religion is non-dis-
tinguishable from such rights as the right to have one’s own beliefs and express them freely,
freedom to acquire, receive and spread information and ideas, freedom of assembly and
association, right of parents to educate their children according to their beliefs, and, con-
sequently, the right to education. It should also be pointed out that “the freedom of religion
or belief provides human beings with the possibility of having or adopting a religion or
belief of their choice, and the freedom — either individually or in community with others
and in public or private — to manifest one’s religion or belief in worship, observance, prac-
tice and teaching. This includes the right to erect and visit places of worship, to impart re-
ligious teachings and participate in religious education, to profess one’s faith in public,
and to create and publish religious writings”.

There are religious rights at stake, which implicate rights and duties discussed herewith,
for example, the right of parents or legal guardians to bring the child up based on their re-
ligion or belief; the right of the child to religious education in accordance with the will of
parents, and the right not to be compelled to receive education against their wishes; right
of the child to protection from discrimination and to education for tolerance; right of the
child’s will when not under the care of parents or legal guardians; right of the State to limit
practices injurious to child’s development or health!.

The 1989 United Nations Convention on Children’s Rights is one of the most important
legal documents, which establishes creation of the rights of children per se. However, even
though the aspect of “spiritual development has played a major role in the struggle for
children’s rights ever since the ground-breaking Geneva Declaration of the 1920s, the 1989
declaration does not include a clear reference to children’s right to religion or spiritual-

7 UN General Commissioner for human rights; General Comment No. 22; The right to freedom of thought, cons-
cience and religion (Art. 18): 1993.07.30. CCPR/C/21/Rev.1/Add.4, General Comment No. 22. (General Com-
ments) http://www.unhchr.ch/tbs/doc.nsf/0/9a30112c27d1167cc12563ed004d8f15.

8JOVAISAS, K. (ed.). Lietuvos Respublikos Konstitucijos komentaras. Vilnius, 2000, p. 204.

9 VITKAUSKAITE-MEURICE, D. The Scope and Limits of the Freedom of Religion in international Human Rights
Law. Jurisprudence. 2011, 18(3), p. 846.

19 Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief;
Article 5, http://wwwz2.ohchr.org/english/law/religion.htm.
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ity”!". There is a number of international documents that embed the right to religion in
its various aspects, such as, for example, United Nations Charter of 1945, Universal Dec-
laration of Human rights of 1948, Convention on the Prevention and Punishment of the
Crime of Genocide (1948), Convention Relating to the Status of Refugees (1951), Conven-
tion relating to the Status of Stateless Persons (1954), etc. It is, therefore, necessary to ana-
lyze the legal provisions both on international and national level (the latter is discussed
in the third part of this article) in order to determine, whether the right to religion of child-
ren is recognized to its full extent.

United Nations have adopted a number of legal instruments that are related or embed
provisions regarding the right to religion. Article 1.3 of the Charter of the United Nations
of 1945 promotes and encourages “respect for human rights and for fundamental free-
doms for all without distinction as to race, sex, language, or religion”!?. Article 13.1 further
provides that the General Assembly promotes “international co-operation in the eco-
nomic, social, cultural, educational, and health fields, ... for all without distinction as to
race, sex, language, or religion”'3. As well as, within the context of cooperation on social
and economic field, the General Assembly embeds “universal respect for, and observance
of, human rights and fundamental freedoms for all without distinction as to race, sex, lan-
guage, or religion”!* within the content of Article 55 of the United Nation Charter.

Article 18 of the Universal Declaration of Human Rights of 1948 is the main legal pro-
vision granting the right of freedom of thought, conscience and religion to everyone, which
includes “freedom to change his religion or belief, and freedom, either alone or in com-
munity with others and in public or private, to manifest his religion or belief in teaching,
practice, worship and observance”'®. Article 26 of the same Declaration refers to education
in the aspect that it shall “promote understanding, tolerance and friendship among na-
tions, racial or religious groups”!.

Article 2 of the United Nations Convention of 1948 on the Prevention and Punishment
of the Crime of Genocide defines genocide as any act “with the intent to destroy, in whole
or in part, a national, ethnical, racial or religious group”'”. Article 4 of the United Nations
Convention of 1951 in Reference to the Status of Refugees, refers to refugees being ac-
corded the same rights as nationals “with respect to freedom to practice their religion and
freedom as regards the religious education of their children”'8. Article 3 and 4 of the United
Nations Convention relating to the Status of Stateless Persons of 1954 contains the same
language, with respect to religion or belief, as found in the Charter of the United Nations
and the Convention on the Status of Refugees.

"' SCHWEITZER, E Children’s right to religion and spirituality: legal, educational and practical perspectives. British
Journal of Religious Education.Vol. 27, No. 2, March 2005, pp. 103-113.

12 Charter of the United Nations, Article 1.3, http://www.un.org/en/documents/charter/index.shtml.

13 Charter of the United Nations, Article 31.1, http://www.un.org/en/documents/charter/index.shtml.

14 Charter of the United Nations, Article 55, http://www.un.org/en/documents/charter/index.shtml.

15 Universal Declaration of Human Rights, Article 18, http://www.un.org/en/documents/udhr/index.shtml#atop.

16 Universal Declaration of Human Rights, Article 26, http://www.un.org/en/documents/udhr/index.shtml#atop.

7 Convention on the Prevention and Punishment of the Crime of Genocide, Article 2, http://en.wikisource.org/
wiki/Convention_on_the_Prevention_and_Punishment_of_the_Crime_of_Genocide.

18 Convention in Reference to the Status of Refugees, Article 4, http://www.unhcr.org/3b66c2aal0.html.
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Articles 1, 2 and 5 of the United Nations Convention against Discrimination in Educa-
tion of 1960 state that the establishment or maintenance of separate educational institu-
tions for religious reasons is not discriminatory; if it is in keeping with the wishes of parents
or legal guardians, and providing that these institutions conform to educational standards
developed by competent authorities, and are directed to the full development of the
human personality and to strengthening respect for human rights and fundamental free-
doms".

Article 5 of the International Convention on the Elimination of All Forms of Racial Dis-
crimination of 1965 declares that full compliance with the latter Convention includes the
right to freedom of religion or belief for all racial and ethnic groups, along with other fun-
damental rights and freedoms?. Articles 18 and 26 of International Covenant on Civil and
Political Rights of 1966 guarantee everyone the right to education for the full development
of human personality and respect for human rights by promoting understanding, tole-
rance and friendship among nations, racial and religious groups?!. Article 13 of the Inter-
national Covenant on Economic, Social and Cultural Rights of 1966 ensures the religious
and moral education of children in conformity with the wishes of parents or legal
guardians, and uses the phrase “full development of human personality and respect for
human rights” found in other human rights instruments?2.

Article 16 of the Convention on the Elimination of All Forms of Discrimination Against
Women of 1979 deals with women’s rights in the context of family relations. Several Muslim
states have reservations regarding this Article due to perceived conflicts with national laws
and Shari’a law. The Committee on the Elimination of Discrimination Against Women
(CEDAW) has refuted reservations to Article 16 by providing recommendations in regard
of conflicts between obligations to the Convention and traditional religious or cultural
practices. The Committee calls on States to eradicate such religious based practices as
forced marriage, dowry deaths, and female circumcision®.

Among the general notions compiled in the Declaration on the Elimination of All Forms
of Intolerance and of Discrimination Based on Religion or Belief of 1981, Article 5 of the
latter declaration elaborates on the right of religion in regard to children. Sub-article 1 or
Article 5 protects the right of parents or legal guardians to privately organize the life within
the family “in accordance with their religion or belief and bearing in mind the moral edu-
cation in which they believe the child should be brought up”. Sub-article 2 protects the
right of children to have access to education “in the matter of religion or belief in accor-
dance with the wishes of his parents or, as the case may be, legal guardians”, it also ensures
that children shall “not be compelled to receive teaching on religion or belief against the
wishes of his parents or legal guardians”. In case, if a child is not under care of parents or

19 Convention against Discrimination in Education. http://www.unesco.org/education/information/nfsunesco/
pdf/DISCRI_E.PDE

20 International Convention on the Elimination of All Forms of Racial Discrimination. http://www2.ohchr.org/eng-
lish/law/cerd.htm.

2l International Covenant on Civil and Political Rights, http://www2.ohchr.org/english/law/ccpr.htm.

2 International Covenant on Economic, Social and Cultural Rights, http://www2.ohchr.org/english/law/
cescr.htm.

% http://www.un.org/womenwatch/daw/cedaw/cedaw.htm.
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guardians, sub-article 4 elaborates that under the principle of the best interest of the child
“due account shall be taken of their [that of children] expressed wishes or of any other
proof of their wishes in the matter of religion or belief”. Sub-article 3 of the same article
embeds a general principle of non-discrimination of the child “on the ground of religion
or belief” as well as sub-article 5 states that upbringing of the child according to religious
beliefs shall “not be injurious to his physical or mental health or to his full development”.
When analyzing the content of the right of religious education Article 6 of the present Dec-
laration states that “the right to freedom of thought, conscience, religion or belief shall in-
clude, inter alia,” the right “to teach a religion or belief in places suitable for these pur-
poses”?.

Finally, the United Nations Convention on the Rights of the Child of 1989 identifies
the rights of the child to freedom of religion or belief. It differs, though, from article 5 of
the Declaration on the Elimination of All Forms of Intolerance and of Discrimination
Based on Religion or Belief in regard that it respects the rights and duties of parents or
legal guardians, but places an emphasis on providing direction in a manner consistent
with the “evolving” capacity of the child, and calls on states to limit practices of religions
or beliefs that may be injurious to the child, as elaborated in Article 18, paragraph 3 of
the Covenant on Civil and Political Rights. A child is defined as anyone below the age of
18 years®.

The Convention on the Right of the Child embeds provisions related to the right of the
child to be brought-up and educated without infringement of his or her religious orien-
tation. It also protects the right of the parents to take part in the upbringing and education
of their children according to their religious convictions. Under the Convention “States
Parties shall respect the right of the child to freedom of thought, conscience and religion”,?®
no child shall be discriminated in any way “irrespective of the child’s or his or her parent’s
or legal guardian’s race, color, sex, language, religion, political or other opinion, national,
ethnic or social origin, property, disability, birth or other status”#. State Parties to the Con-
vention carry an obligation to ensure by appropriate measures “that the child is protected
against all forms of discrimination or punishment on the basis of the status, activities, ex-
pressed opinions, or beliefs of the child’s parents, legal guardians, or family members”.?®

The Convention also emphasizes the right of the child to be brought up in surroundings
resembling religious convictions: “due regard shall be paid to the desirability of continuity
in a child’s upbringing and to the child’s ethnic, religious, cultural and linguistic back-
ground.”? Under the Convention the States Parties are obliged to ensure that the educa-
tion of the child shall be directed to: “the preparation of the child for responsible life in a
free society, in the spirit of understanding, peace, tolerance ... in ethnic, national and re-
ligious groups and persons of indigenous origin.”*

2 http://www2.ohchr.org/english/law/religion.htm.

% http://www2.ohchr.org/english/law/crc.htm.

% Convention on the Rights of the Child, Article 14.1, http://www2.ohchr.org/english/law/crc.htm.

27 Convention on the Rights of the Child, Article 2.1, http://www2.ohchr.org/english/law/crc.htm.

% Convention on the Rights of the Child, Article 2.2, http://www2.ohchr.org/english/law/crc.htm.

2 Convention on the Rights of the Child, Article 20.3, http://www2.ohchr.org/english/law/crc.htm.

3 Convention on the Rights of the Child, Article 29.1(d), http://wwwz2.ohchr.org/english/law/crc.htm.
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Some scholars® argue, that despite the generally optimistic interpretations, the Con-
vention does not include a clear or sufficient reference to the children’s right to religious
or spiritual education, and that the Convention is “lacking” in respect that “religious edu-
cation is a private matter, most of all a parental concern and only indirectly ... for the
educational institutions maintained by the state”.* It is pointed out that “the context in
which spiritual rights are placed is about standard of living”.* In respect to status of the
parents (guardians) of the child “State Parties are to respect the responsibilities, rights and
duties of parents ... to provide, in a manner consistent with the evolving capacities of the
child, appropriate direction and guidance”.?* The latter Article also provides that the “pri-
mary responsibility” of the parents is “to secure... the conditions of living necessary for
the child’s development”, in particular in regard to nutrition, clothing and housing.?®
Article 28 of the Convention is related to education solely, however, it does not in any way
relate to religion or spirituality.

(B) REGIONAL COMPARATIVE ANALYSIS ON EUROPEAN UNION LEVEL

There are common principles of respect for religious freedom and right to religion which
are embedded on international level. However, there are different positions towards the
right to religious education in the member states of European Union: some member states’
constitutions establish a state church or state religion, or provide for a special relationship
with one or few religions, some member states cherish states’ neutrality in religious matters.
For example, the Constitution of Denmark, Article 4 states that “The Evangelical Lutheran
Church shall be the Established Church of Denmark, and, as such, it shall be supported by
the State”3¢. In Denmark there exists the “freedom of school” (Art. 76 of the Constitution),
which guarantees the parents the free choice of how to educate their children. The parents
are given very liberal choices and can even decide to educate their children at home.

The main religious organization in Denmark is the Folk Church. Although there are no
private schools founded by the Folk Church, other religious groups have decided to found
such private schools. However, cooperation with groups, for example, trying to influence
the pupils by indoctrination is forbidden®".

There are more countries in the European Union of the same type, which can be dis-
tinguished by the existence of a State Church or a predominant religion: in England - the
Church of England is the official state church of England, in Greece — “the prevailing reli-
gion in Greece is that of the Eastern Orthodox Church of Christ”?, in Malta —“the religion
of Malta is the Roman Catholic Apostolic Religion”*. The Constitution of Malta also pro-

3! Friedrich Schweitzer — Proffesor of Religious Education, Tubingen University.

32 SCHWEITZER, E Children’s right to religion and spirituality: legal, educational and practical perspectives. British
Journal of Religious Education. Vol. 27, No. 2, March 2005, p. 104.

#Ibid, p. 104.

3t Convention on the Rights of the Child, Article 27.2, http://www2.ohchr.org/english/law/crc.htm.

% Convention on the Rights of the Child, Article 27.2, http://www?2.ohchr.org/english/law/crc.htm.

36 The Constitution of Denmark, http://www.servat.unibe.ch/icl/da00000_.html.

57 http:/ /www.euresisnet.eu/Pages/ReligionAndState/ DENMARK.aspx.

3 The Constitution of Greece, Article 3, http://www.hri.org/docs/syntagma/artcl25.html#A3.

3 The Constitution of Malta, Article 2.1. http://www.justiceservices.gov.mt/DownloadDocument.aspx?app=
lom&itemid=8566&l=1.
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vides that “the authorities of the Roman Catholic Apostolic Church have the duty and the
right to teach which principles are right and which are wrong. Religious teaching of the
Roman Catholic Apostolic Faith shall be provided in all State schools as part of compulsory
education™.

There are countries in European Union, which guarantee freedom of religion and do
not have an official religion, but provide for a special relationship with few religious. For
example, in Belgium, there are four articles in the Constitution which guarantee the free-
dom of religion (Article 19, 20, 21, 181)*!. Article 19 allows the freedom of worship as well
as free and public practice. Article 20 guarantees not to be obliged to contribute in any
way to the acts and ceremonies of a religion or to respect the days of rest. The first para-
graph of Article 21 points out the independence of the religious groups and is interpreted
as the right to an internal ecclesiastical organisation. In Belgium six religions are currently
officially recognised by the State: Catholicism, Protestantism, Judaism, Anglicanism, Islam
and the (Greek and Russian) Orthodox Church.

Different situation is in France: due to the principle of “French laicité”*? there exists no
relation between State and religion. However, freedom of the exercise of religion is guaran-
teed by the Declaration of the Rights of Man and of the Citizen of 1789, which is considered
as the part of the Constitution of 1946*. Despite strict separation of State and Church,
there is a possibility to get religious education in state schools. The French Ministry of
National Education decided that “the arrangements for religious education in State
schools in France are as follows: in secondary schools priests (who are not paid by state)
can give religious instruction outside school hours either in the school or out of it. In the
latter case Thursdays, a whole holiday, can be used for the purpose. In elementary schools
religious instruction can be given outside the school on Thursdays”*.

Therefore, religious freedom is recognised in all Member States and religious instruction
could be provided in the state schools. Few different models are distinguishable: 1) com-
pulsory confessional one particular religion with opt-out; 2) compulsory religious educa-
tion of different religions with the possibility to opt out or to attend alternative classes
(ethics), 3) voluntary religious education, offered at request of parents or pupils.

LITHUANIAN LEGAL REGULATION OF THE RIGHT TO RELIGIOUS
EDUCATION

This part of the article analyses national legal framework and jurisprudence in Lithua-
nia related to compulsory education in light of freedom of thought, religion and con-
science. Analysis of the laws that detail the constitutional provisions allow the right and

40 The Constitution of Malta, Article 2.2, 2.3. http://www.justiceservices.gov.mt/DownloadDocument.aspx?app=
lom&itemid=8566&I=1.

' The Constitution of Belgium. http://www.servat.unibe.ch/icl/be00000_.html.

42 STREETER, M. “France is a secular state. But what does that mean?”. http:/ /www.frenchentree.com/societe-fran-
caise/displayarticle.asp?id=20486.

3 Constitution of France, Preamble. http://www.servat.unibe.ch/icl/fr00000_.html.

# Religious Education in France. http://archive.catholicherald.co.uk/article/10"-november-1944/1/religious-
education-in-france.
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freedom to acquire religious education based on individual religious convictions related
to state recognized religions. The legal framework, however, allows certain ambiguities as
to how effectively may the right to religious education be realized.

The Constitution of Republic of Lithuania guarantees the right to education to its citi-
zens and makes the education until 16 years of age compulsory.* It also ensures the free-
dom to choose religions.* The Law on Education*” and the Law on Religious Associations
and Communities*® provide that parents and guardians of the minor are free to choose re-
ligious studies for their children. The freedom of religion is not solely an independent right
because it is directly related to the right of education and right to choose religious educa-
tion during compulsory education. “Each human being shall have the right to freely
choose any religion or belief and, either alone or with others, in private or in public, to
profess his or her religion, to perform religious practices, to practice and teach his or her
belief ... Parents and guardians shall, without restrictions, take care of the religious and
moral education of their children and wards according to their own convictions”.** There-
fore, religious up-bringing and education of the child involves and is highly dependent
on how well it is implemented during the process of compulsory education.

Another interesting observation arises from the analysis of the Article 26 of the Consti-
tution of Lithuania, is that there is an increasing role and involvement of the parents in
the religious upbringing of the parents (the right of the parents to freely educate and
up-bring their offspring is a universally accepted right of the parents). However, in an
increasingly diversified modern day society, when a large number of families reflect a
mixed representation of religious background, a question of individuality of each of the
parent’s convictions arises. This issue becomes important in light of the right of the parents
to demand for a certain religious teaching of their child, when each of the parents requests
for a religious teaching that corresponds with his or her religious beliefs.

While analyzing constitutional regulation in Lithuania three important aspects in light
of religious education occur: 1) right to education; 2) right to religion; 3) right and duty of
parents to raise their children and educate them accordingly. In this part of the article the
right to religion is discussed through the prism of religious education and how this right
is actually implemented during the period of compulsory education.

There is no state religion in Lithuania® and subsequently, state and church act sepa-
rately, thus “freedom of thought, religion and conscience becomes a subject of legal regu-
lation only to such extent to which a human expresses his or her thoughts or religion by
action. A sole confession of individual religion or belief is a sphere of private life and matter
and such a state may in no way be infringed”*!. Freedom of religion, in such aspect, is an
absolute human right. An indisputable human freedom is also a right of non-disclosure

4 The Constitution of Republic of Lithuania. Official Gazette. 1992, No. 33-1014, Art. 41.

46 The Constitutions of Republic of Lithuania. Official Gazette. 1992, No. 33-1014, Art. 26.

47 Law on Education of the Republic of Lithuania. Official Gazette. 1991, No. 23-593.

4 The Law on Religious Associations and Communities. Official Gazette. 1995, No. 89-1985.

4 The Constitutions of Republic of Lithuania. Official Gazette. 1992, No. 33-1014, Art. 26.

0 The Constitution of Republic of Lithuania. Official Gazette. 1992, No. 33-1014, Article 43.7 of the Constitution of
Lithuania provides that there is no state religion in Lithuania.

5! Decision by the Constitutional Court of Republic of Lithuania, January 24%, 1995.
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of individual view regarding matters of religious or non-religious nature.*” State neutrality
and secularity cannot serve as grounds for discrimination of religious individuals, con-
straining their rights and freedoms, such conditions presuppose non-involvement of the
state into internal life of churches and religious organizations.*® However, the state is
responsible for establishing an educational system and assuring secondary education.
According to the current educational system, teaching of religion in public educational
institutions is organized during school time both in primary and in secondary levels.
Article 40.1 of the Constitution also provides that state and municipal educational
institutions are secular, and on request of parents provide religious education. Article 40.2 of
the Constitution provides that non-state establishments of teaching and education may be
founded according to the procedure established by law.**

Article 41.1 of the Lithuanian Constitution states that education is compulsory for per-
sons under the age of 16, thus the Constitution of Republic of Lithuania embeds the right,
as well as duty, of children, to be educated until the age of 16.5 Article 38.6 states that “The
right and duty of parents is to bring up their children to be honest people and faithful
citizens and to support them until they come of age.”>® There are also other laws that affirm
the right and obligation to be educated, the duty of parents to ensure that the child attends
an educational institution, the right granted to parents by Article 26.5 of the Constitution
to choose and freely care for children,- a principle that is detailed by the laws related to
education and religion.

As mentioned above, there are several constitutional provisions related to the right of
religion, as well as those, related to the right to religious education. Article 26 of the Con-
stitution of Lithuania provides for freedom of thought, conscience and religion; the right
of each human being to freely choose any religion or belief and, either alone or with others,
in private or in public, to profess his religion, to perform religious practices, to practice
and teach his belief. Freedom of thought, religion and conscience is an unrestricted right
protected by Article 26.1 of the Constitution as one of the fundamental human rights. This
right ensures a possibility for outlook of various people to live in an open, just and sus-
tained public society. This freedom is not only a self-sustained democratic virtue, but an
important guarantee that other constitutional human right shall be implemented to the
fullest extent. The Constitution affirms that no one may compel another person or be com-
pelled to choose or profess any religion or belief. Freedom of a human being to profess
and spread his religion or belief may not be limited otherwise than by law and only when
this is necessary to guarantee the security of society, the public order, the health and
morals of the people as well as other basic rights and freedoms of the person; parents and
guardians shall, without restrictions, take care of the religious and moral education of their
children and wards according to their own convictions.

52 Decision by the Constitutional Court of Republic of Lithuania June 13%, 2002. Official Gazette. 2000, No. 49-1424.

% Decision by the Constitutional Court of Republic of Lithuania December 22" ,2011. Official Gazette. 2011,
No.160-7591.

% The Constitution of Republic of Lithuania. Official Gazette. 1992, No. 33-1014.

% The Constitution of Republic of Lithuania. Official Gazette. 1992, No. 33-1014, Art.41.

% The Constitution of Republic of Lithuania. Official Gazette. 1992, No. 33-1014, Art. 38.
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Article 29.2 of the Constitution states that the rights of the human being may not be re-
stricted, nor may he be granted any privileges on the ground of gender, race, nationality,
language, origin, social status, belief, convictions, or views. Article 41.1 of the Constitution
also states that education is compulsory for persons under the age of 16. According to Ar-
ticle 43.1 of the Constitution the state recognizes traditional churches and religious or-
ganizations, and other churches and religious organizations (if they have support within
community, and their teachings and practice do not confer with law and moral). Article
43.3 states that churches and religious organizations shall be free to proclaim their tea-
ching, perform their practices, and have houses of prayer, charity establishments, and
schools for the training of the clergy. Article 43.6 provides that teachings proclaimed by
churches and religious organizations, other religious activities and houses of prayer may
not be used for purposes which are in conflict with the Constitution and laws.

It is noted, while systematically interpreting the provisions of Article 26, that freedom
of thought, religion and conscience is inseparable from other human rights and freedoms
embedded in the Constitution: freedom to have their own convictions and express those
freely, freedom to search, receive and disperse information and ideas (Article 25.1-2), gene-
ral criteria of exercising of human rights and freedoms embedded in Articles 27 and 28
freedom to freely assemble into communities and associations, and not to be forced to
join any community or association (Article 35.1-2), the rights of parents to educate their
children as honest individuals and loyal citizens (Article 38.6), right to culture, science and
research, as well as enunciation (Article 42.1), also other rights and freedoms embedded
in the Constitution.

The constitutional provisions are further detailed in other laws related to compulsory
education and religious teaching during the period of compulsory education. The Law
on Religious Associations and Communities® provides a more detailed regulation of re-
ligious studies. Article 5 of the above mentioned law states that there are nine traditional
religious associations and communities (based on historical, spiritual and social heri-
tage): Roman Catholic, Greek orthodox, evangelic Lutheran, evangelic Reformat, ortho-
dox, old believers, Jewish, Muslim Sunnite, and Karait. According to Article 5.1 of the same
law religious education is chosen as part of moral education. Moral education is part of
primary, main and secondary education. On request of parents (guardians) the subject
of religious education can be included in the pre-school education of the child. Non-for-
mal religious education and self education can be carried out as well. Article 5.2 of the
same Law further provides that a student of primary, main and secondary educational
institution that has reached the age of 14 year has a right to choose one of the compulsory
subjects of moral education: religion of traditional religious association or community,
or ethics. Article 5.3 states that parents (guardians); or state institutions that provide fos-
ter care (if the child is an orphan), based on religious views practiced by the relatives of
the child, choose between the subject of religious education or ethics for the students
younger than 14 year of age.

Article 9 of the Law on Religious Associations and Communities provides more detailed
regulation related to the course of religious education as such. The article states that reli-

57 The Law on Religious Associations and Communities. Official Gazette. 1995, No. 89-1985.
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gious education can be taught in prayer houses, public and non-public educational insti-
tutions, as well as other premises and places. Article 9.2 of the same law provides that re-
ligions of traditional and other state recognized religious associations and communities
in public educational institutions can be taught on request on parents (guardians). Ac-
cording to Article 9.3 the State also recognizes teaching of religion of traditional and other
state recognized religious associations and communities in confessional educational
institutions (Sunday schools or other educational groups) provided that the religious
education program is registered in the ministry of Education and Science of Republic of
Lithuania and proof of teachers religious qualification is also provided along with the
request from the senior member of the religious association or community.

Article 5 of the same Law contains provisions for the educational programs related to
religion. Article 5.4 of the Law states that the religious education program in a formal edu-
cational institution (excluding higher education institutions) is prepared by a correspon-
ding traditional or other recognized religious association or community, which is later
evaluated by the senior member of that association or community as well as the Ministry
of Education and Science and Minister of Education and Science. According to Article 5.5
a person is eligible to teach any formal education program (excluding higher education)
if he or she has higher or vocational education degree and qualification of an educator, or
has an adequate special training required. Such person is required to have a permit to
teach religion issued by and according to order provided by the traditional religious asso-
ciation of community. The order of teaching of religious education is regulated by other
laws of education, as provided by article 9.5 of the same Law.

Article 31 of the Law on Education® is related to the right of religious education, and
ensures the right of parents (guardians) to include the religious education as part of the
educational program of the child, and the right of the child 14 year of age (and older) to
choose religious education (Articles 31.2-3). Article 31.4 provides that a religious education
teaching program in formal educational institutions (except those of higher education) is
prepared by an appropriate traditional religious community or association, and is re-
viewed and confirmed according to competence by the heads of the community and the
Minister of Education and science. Article 31.5 prescribes qualification requirements for
the teachers or religious education classes. An important provision of the on Education is
that of Article 31.6 which states that if a school is unable to provide a proper religious edu-
cation of traditional religion, as requested by the parents or guardians of the child (or the
child himself, when he or she becomes 14 years of age), the school must give credit to the
teaching course of religion provided by Sunday school or other religious teaching school
(which are non-formal), provided that the educational programs of the latter meet quali-
tative requirements mentioned by Article 31.4 and 31.5.

Provision of Article 31.5 is clear and unambiguous and does not pose a conflicting
situation while applying this legal norm to implement the right to religious education and
is related to qualification requirements of teaches of religious studies.*® However, a colli-

% Law on Education of the Republic of Lithuania. Official Gazette. 1991, No. 23-593.

A person must obtain high or higher education of a teacher or obtain a special training; such person must have
a permit by the traditional religious community or its heads; Article 31.5 of the Law on Education; Law on Edu-
cation of the Republic of Lithuania. Official Gazette. 1991, No. 23-593.
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sion is embedded in Article 31.4 requirements for which must be met, in order for it reli-
gious education program to be credited by a state educational institution, which is unable
to provide the traditional religious teaching requested by parents, guardians or the child.
All of the provisions of the Article 31.4 are related to educational programs at formal edu-
cational institutions. This means that a religious education program can be registered only
for a formal educational institution. Requirements for religious educational programs of
Sunday schools or other religious education programs are not provided. The provision,
therefore, quashes the right to religious education of child according to the request by pa-
rents, guardians or the child embedded in Article 31.6. The non-formal religious education
institutions would be, therefore, either forced to teach their children according to pro-
grams registered by formal educational institutions, which might not fit with the requested
religious convictions of parents, guardians, and the child, or else teach the religious edu-
cation course, but it would not be credited by the school of the child, as it would be
impossible to register such a course as it is required by Article 31.4.5°

An important issue arising from the analysis of legal provisions is the involvement of
parents in the up-bringing and education of their children, based on their religious views
and convictions. Parents sharing similar views and opinions regarding the worldly and re-
ligious outlook poses no particular controversy in light of possible infringement of the
right of the child to receive proper and effective religious education. The issue of globali-
zation, however, brought about certain social changes like, for example, an increased for-
mation of mixed marriages (as to race, religion, nationality), which very often means that
two individuals share different views and opinions regarding their religious convictions
(for example, according to the State Department of Statistics of Republic of Lithuania there
were 16.8%°! of mixed marriages out of all marriages in 2010). Hence, the issue at stake
here is deciding an opinion of which parent individually shall prevail in case, when the
requests of the parents in regard of their child’s religious education should disperse. The
existing legal framework related to religious education in Lithuania leaves this question
unanswered. It would comply with the national and international legal regulation to leave
this issue to be decided by parents themselves in a private sphere, and the state should
solely ensure the op-out course of ethics and remain neutral in its position regarding
religious education.

CONCLUSIONS

1. Summarizing the right of freedom to religion in the context of its relation to other
constitutionally protected rights, it is clear that a right to freedom of religion is not only
an individual, unattached right, but it is directly related to a plethora of other rights that
concretize the right to freedom of religion, such as, the right to have one’s own beliefs,
convictions and express them freely, freedom to acquire, receive and spread information
and ideas, freedom of assembly and association, right of parents to educate their children
according to their religious beliefs, and, consequently, the right to education.

% Article 31 of the Law on Education; Law on Education of the Republic of Lithuania. Valstybés Zinios. 1991,
No. 23-593.
51 http:/ /www.stat.gov.lt/1t/news/view/?id=9388.
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2. The states are bound by international and national constitutional provisions to cer-
tain obligations to ensure that a child’s right to freedom of religion is not infringed. There
is no imperative provision that ensures the right to religious education per se, however,
the international treaties foresee, that the involvement of the state in the matters of reli-
gious education of the child is allowed to such extent that ensures the right to religion.

3. The right of the child to religious education (and up-bringing) is related to the right
of parents (or guardians) to educate and raise their children according to their religious
views and convictions. However, in a global society where an increasing number of fami-
lies with mixed religious affiliations are formed, the question of individual parental priority
in deciding which religion shall concur in child’s up-bringing and education arises.

4. Analyses of regional legal provisions shows that rreligious freedom is recognised in
all EU member states and religious instruction could be provided in the state schools, and
separate models of religious education: 1) compulsory confessional one particular religion
with opt-out; 2) compulsory religious education of different religions with the possibility
to opt out or to attend alternative classes (ethics), 3) voluntary religious education, offered
at request of parents or pupils.

5.The state of Lithuania ensures proper religious education, in essence, only under re-
ligious education programs registered by formal educational institutions. The state regu-
lations related to religious education, however, leave certain loopholes that allow their
loose interpretation, which may lead to possible infringement to the right to religious
education to state recognized religions that do not have appropriate religious education
teaching programs registered by the formal educational institutions and that are taught
at non-formal religious education institutions.

6. The legal framework related to religious education in Lithuania contains legal colli-
sions, because, for example, legal provision that ensure a right to receive religious educa-
tion in other religious educational institutions, if a formal educational institution is unable
to provide the requested religious teaching (according to the desire of the child), and if
the religious teaching program of non-formal religious education meets legal require-
ments, is quashed by the provision of another legal clause, which provides requirements
for religious education program only for the formal educational institutions.
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