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another instrument the objective of which is strengthening the fiscal discipline and stabilization of the euro
area as a whole. Similar to the preceding initiative – the Euro Plus Pact – this treaty also envisages deeper co-
ordination of economic policies of the participating Member States. It is, however, a legally binding agreement
in which not all EU Member States participate and which was concluded outside the framework of the EU
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in particular on four problematic issues: 1) its relationship to EU law and ensuing obligations for the Member
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the economic and monetary union within the euro area.
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INTRODUCTION

At a meeting of the informal European Council that took place on 30 January 2012 in Brus-
sels, discussions on the Treaty on Stability, Coordination and Governance in the Economic
and Monetary Union, often called the “Fiscal Compact” or the “Fiscal Treaty” (hereinafter
also the “Treaty”) concluded after intensive negotiations over an extremely short period of
time. The Treaty is based on a statement by the euro area Heads of State or Government on
strengthening fiscal discipline and coordination of economic policies, adopted in the Euro-
pean Council on 9 December 2011 after attempts to reach an agreement among all 27 EU
Member States on a limited change to EU Treaties had failed. Its aim is to strengthen the fiscal
discipline and coordination of economic policies of the EU Member States and primarily of
the euro area countries. The Czech Republic fully endorses this goal, as the stabilization of
the euro area is in its interest due to its close economic relations with the euro area. The Treaty,
concluded outside the framework of the EU law, should apply exclusively to those Member
States whose currency is the euro; it will apply to the other Contracting Parties once they
adopt the euro (or more precisely, when their derogation or exemption from the common
currency is abrogated). However, even prior to this moment these Contracting Parties can
accept as binding all or part of the Treaty’s provisions that relate to fiscal responsibility and
economic convergence (opt-in). Should the Czech Republic accede to the Treaty, it would
accept a legal obligation that its effect would be binding from the moment it accepts the euro.
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At the core of the Fiscal Compact is the rule of balanced budgets (the “golden budget
rule”), according to which government budgets of Contracting Parties shall be balanced
or in surplus within set criteria, where in some specific cases it would be possible to devi-
ate from this rule (see below for details). The Treaty also contains several provisions re-
garding closer cooperation and coordination of Contracting Parties in the area of eco-
nomic policy to ensure smooth functioning of the economic and monetary union, where
this coordination will be based on current EU Treaties and will utilize, among other things,
the institute of enhanced cooperation and broadly defined measures for the euro area
countries under Article 136 of the Treaty on the Functioning of the European Union
(TFEU).1

The Fiscal Compact must be viewed as a part of a broader set of instruments, the
common objective of which is to ensure the stability of the euro area as a whole. This
includes the Euro Plus Pact, adopted by the European Council in March 2011, and more
importantly the European Stability Mechanism (ESM), which is being created on the
basis of an international agreement between euro area countries, also concluded out-
side the framework of the Union Treaties – the Treaty Establishing the European Sta-
bility Mechanism. The Fiscal Compact’s relationship to the ESM is addressed in its pre-
amble, where the Contracting Parties declare financial assistance within the scope of
new programmes under the ESM to be conditional, as of 1 March 2013, on the ratifica-
tion of the Fiscal Compact by the affected Contracting Party, and after the expiry of the
period for implementation of Article 3(2) of the Treaty (one year after it has come into
force), also by compliance with the requirements of the said Article. In short, as of the
aforementioned dates only those euro area countries that ratify the Fiscal Compact and
implement the rule of balanced budgets would be eligible for financial assistance under
the ESM. A similar provision was also included in the preamble of the Treaty Establish-
ing the European Stability Mechanism.

2. PROBLEMATIC ISSUES IN GENERAL

The idea of conclusion of the Fiscal Compact outside the EU law framework, which
emerged from the meeting of the European Council on 9 December 2011 with the aim of
deepening economic integration, can be viewed as a pragmatic solution to the problem
of lack of consensus on amendments to the EU Treaties of 27 EU Member States. However,
it also raises some legal questions that must be analysed in greater detail. These are mainly
the following problematic areas:

2.1 The relationship of the Fiscal Compact to EU law and ensuing obligations 
for the Member States

The EU Member States can of course, in their international legal capacity, accept other
obligations outside the EU Treaties framework, including in a limited formation of a cer-
tain group of states and in areas where the EU already exercises its policies. This de facto
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1 This is a relatively broad legal mandate, however only for euro area countries.



means deeper integration within a certain group of Member States. However, if such co-
operation takes place outside the framework of the EU Treaties, they impose clear limits
on it. Member States must above all not act in violation of the principle of sincere coop-
eration defined in Article 4(3) of the Treaty on European Union (TEU), i.e. they must es-
pecially refrain from all measures that could threaten the Union’s objectives. It must also
be kept in mind that such an intergovernmental agreement could contain only rules com-
plementing the EU Treaties in areas where there are yet no provisions, i.e. they could only
be a certain kind of supplement to the EU Treaties, not deviation from provisions already
contained in these Treaties. Agreements concluded outside primary EU law must not ham-
per the attainment of objectives defined in the EU Treaties, violate the basic principles of
EU law or contradict provisions of the EU Treaties or acts of secondary EU law adopted
on the basis of these Treaties.

If we take into account the contents of the Fiscal Compact, then from the point of
view of primary EU law the form chosen for the introduction of these measures is highly
problematic and unprecedented. This is because primary EU law by itself regulates
processes for achieving deeper integration, in which not all Member States would par-
ticipate. This is the institute of enhanced cooperation within the EU Treaties (Article
20 TEU and Article 326-334 TFEU), which is being used in a number of areas, for exam-
ple in the area of laws applicable to divorce and legal separation. Outside the scope of
EU Treaties and among only the euro area members, the Treaty Establishing the Euro-
pean Stability Mechanism has been concluded; however, in order to ensure compati-
bility with the primary EU law, this requires an amendment to Article 136 TFEU and
therefore also the consent of all EU Member States. The only thing the Fiscal Compact
has in common with the aforementioned cases is that it will lead to deeper integration
within a certain group of EU Member States. However, it does not have the character
of integration within enhanced cooperation, as it contains provisions in areas otherwise
regulated by primary EU law, nor is it an agreement between all Member States on a
change to the EU Treaties affecting only some of them (the euro area), as it will not re-
quire the consent of all Member States (at least the United Kingdom has declared it will
not participate in it).

Article 2 of the Treaty addresses the problematic question of its relationship to EU
law. It stipulates limits of its application and interpretation, which must be in accor-
dance with the EU Treaties. However, in the case of some of its provisions (particularly
Articles 7 and 8), the question is to what degree these conditions are truly being fulfilled.
The generally stipulated conditions of compatibility with EU law do not change the fact
that the Treaty has a significant indirect influence on primary EU law, especially if we
take into account its scope, which overlaps with areas in which the EU already exercises
its competences, albeit partially, and will surely continue to do so. (The possibility of
conflict with EU law is also evidenced by the fact that during negotiations, the idea of
explicitly enshrining the principle of precedence of EU law in this Treaty had been con-
templated.)

According to the aforementioned Article 2, the Treaty must be applied and interpreted
in accordance with EU law, both primary and secondary. (Most relevant in the area of sec-
ondary legislation are the Stability and Growth Pact2 and the package of legislative instru-
ments on economic governance from November 2011, also known as the six-pack,3
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amending the Stability and Growth Pact). Emphasis is particularly placed on Article 4(3)
TEU, which enshrines the principle of sincere cooperation: “Pursuant to the principle of
sincere cooperation, the Union and the Member States shall, in full mutual respect, assist
each other in carrying out tasks which flow from the Treaties. The Member States shall take
any appropriate measure, general or particular, to ensure fulfilment of the obligations aris-
ing out of the Treaties or resulting from the acts of the institutions of the Union. The Member
States shall facilitate the achievement of the Union’s tasks and refrain from any measure
which could jeopardise the attainment of the Union’s objectives.” The Treaty can be viewed
as a tool that could help fulfil obligations ensuing for the Member States from the EU
Treaties and other acts of EU law. However, its application in practice will be significant
as well, as the Contracting Parties would have to take care that they do not take “any meas-
ure which could jeopardise the attainment of the Union’s objectives.” Inasmuch as in several
provisions the Treaty presumes the adoption of other measures through secondary EU
legislation (compare for example Articles 5 and 10), it is emphasized that the obligation
to apply and interpret the Treaty in accordance with the EU Treaties also includes “proce-
dural law”, which means appropriate provisions of the Treaties on legal acts and their
adoption (especially Article 288 TFEU et seq.). Although this fact should be understood
automatically, the explicit reference to “procedural law” proves beyond all doubt that for
adoption of secondary EU legislation envisaged in this Treaty, the aforementioned provi-
sions of primary EU law apply exclusively.

Any eventual conflict of the Treaty with EU law should be prevented by Article 2(2),
which restricts its application in situations when the Treaty would be applied in a manner
incompatible with the EU Treaties or other sources of EU law. This implicitly proves,
among other things, the thesis that the Treaty does not take the place of provisions in-
cluded in EU law, but that it shall be applied alongside them – for otherwise a conflict be-
tween the two could not even arise. The application of the Treaty must not only be in ac-
cordance with the EU Treaties and secondary EU legislation, but also with case law and
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2 Council Regulation (EC) No 1466/97 of 7 July 1997 on the strengthening of the surveillance of budgetary po-
sitions and the surveillance and coordination of economic policies as amended, particularly by Regulation
(EU) No 1175/2011 of the European Parliament and of the Council of 16 November 2011, and Council Regu-
lation (EC) No 1467/97 of 7 July 1997 on speeding up and clarifying the implementation of the excessive
deficit procedure as amended, particularly by Regulation (EU) No 1177/2011 of the European Council of 
8 November 2011.

3 1) Regulation (EU) No 1173/2011 of the European Parliament and of the Council of 16 November 2011 on the 
effective enforcement of budgetary surveillance in the euro area (OJ L 306, 23. 11. 2011, pp. 1–7),

  2) Regulation (EU) No 1174/2011 of the European Parliament and of the Council of 16 November 2011 on en-
forcement measures to correct excessive macroeconomic imbalances in the euro area (OJ L 306, 23. 11. 2011, 
pp. 8–11),

  3) Regulation (EU) No 1175/2011 of the European Parliament and of the Council of 16 November 2011 amending
Council Regulation (EC) No 1466/97 on the strengthening of the surveillance of budgetary positions and the sur-
veillance and coordination of economic policies (OJ L 306, 23. 11. 2011, pp. 12–24), 

  4) Regulation (EU) No 1176/2011 of the European Parliament and of the Council of 16 November 2011 on the
prevention and correction of macroeconomic imbalances (OJ L 306, 23. 11. 2011, pp. 25–32),

  5) Council Regulation (EU) No 1177/2011 of 8 November 2011 amending Regulation (EC) No 1467/97 on speeding
up and clarifying the implementation of the excessive deficit procedure (OJ L 306, 23. 11. 2011, pp. 33–40),

  6) Council Directive 2011/85/EU of 8 November 2011 on requirements for budgetary frameworks of the Member
States (OJ L 306, 23. 11. 2011, pp. 41–47).



general principles formulated by the Court of Justice of the European Union, including
the principle of precedence in application of EU law, though this is not mentioned expres-
sis verbis in the final text of the Treaty. In practice this means that in case of conflict be-
tween the Treaty and the EU law, it will not be possible to apply the relevant provisions of
the Treaty. Potential (non)compliance of the Treaty’s application with the EU law shall be
subject to review by the Court of Justice, particularly within the scope of proceedings deal-
ing with infringements of the EU Treaties.

2.2 The issue of using EU institutions for cooperation based on an intergovern-
mental agreement outside the framework of primary EU law 

Considering that the Fiscal Compact is not an international agreement in which all EU
Member States participate, the use of EU institutions within its framework seems at least
contentious. From the perspective of EU law, it is unacceptable for an international agree-
ment outside the framework of primary EU law to in any manner grant EU institutions
new competences or affect existing ones (either by restriction or extension) unless it is ex-
plicitly or implicitly allowed in the primary law itself. At the same time the Treaty, although
it is outside the architecture of EU Treaties, presumes that some of its provisions will be
closely interconnected with secondary EU legislation based on current primary EU law
(the Treaty alone could not be the legal basis for this purpose). From a legal perspective
this interconnectedness can be problematic as well, especially in relation to defining com-
petences of EU bodies.

In accordance with the principle of conferral, “the Union shall act only within the
limits of the competences conferred upon it by the Member States” (Article 5(2) TEU) and
“Each institution shall act within the limits of the powers conferred on it in the Treaties,
and in conformity with the procedures, conditions and objectives set out in them. The
institutions shall practice mutual sincere cooperation” (Article 13(2) TEU). However, as
will be shown later, the Treaty presumes significant participation of EU bodies in its
implementation. In this context it is necessary to mention the judgment of the Court
of Justice of 30 June 1993 in joined cases C-181/91 and C-248/91 Parliament v. Council
and Commission (the so-called Bangladesh case), where in point 12 the Court clearly
expressed the principle that EU institutions are in their conduct bound exclusively by
EU law: “acts adopted by representatives of the Member States acting, not in their capacity
as members of the Council, but as representatives of their governments, and thus collec-
tively exercising the powers of the Member States, are not subject to judicial review by
the Court.” The conclusions of this judgment are fully applicable not only to the Court
of Justice itself, but per analogiam also to all other EU institutions, which may act only
within their competences and policies defined by the EU Treaties. The conferral of new
tasks and competences upon EU institutions outside this framework, based on an in-
ternational agreement concluded by some EU Member States, should not be acceptable
in light of this judgment of the Court of Justice.

As stated above, the Treaty addresses this problem through close interconnection
with EU law, where some of the competences of EU bodies envisaged by the Treaty are
already enshrined in current EU legislation and some are yet to be defined in new leg-
islative acts. This is particularly the case for Article 5, which presumes competences of
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the Commission and the Council during the approval and monitoring of budgetary and
economic partnership programmes of Contracting Parties that are subject to the ex-
cessive deficit procedure. The required legislation has however not yet been adopted
within EU law, and until this happens the new competences of the Commission and
Council cannot be exercised, despite being stipulated in the Treaty. This would be in
direct contradiction of the principle of conferral expressed in Article 5(2) and Article
13(2) TEU. However, the Treaty defines some tasks and competences for EU institutions
that, although not powers of a purely executive nature, cannot be deduced from any
provision of current EU law and are not expected to be included in future EU legisla-
tion. This is the case of the Commission’s competences pursuant to Article 3 to propose
a time frame for convergence towards the medium-term objective for a given country
and common principles for Contracting Parties’ implementation of correction mech-
anisms and further pursuant to Article 8, which charges the Commission with assess-
ment of the fulfilment of the Contracting Parties’ obligations stipulated in Article 3(2),
where based on its conclusions Contracting Parties may be obliged to take recourse to
the Court of Justice (use of the Court of Justice as such presents no issue, as it is per-
mitted by Article 273 TFEU).

It is true that the aforementioned cases do not involve powers to make binding deci-
sions or perform other activities directly related to obligations of EU Member States – Con-
tracting Parties. However, even in these circumstances it is very disputable whether such
activity of EU institutions is in accordance with the aforementioned Article 13(2) TEU.
Without it being necessary to reach categorical conclusions regarding this issue, it is clear
that in practice EU bodies will participate in the application of an international agreement
outside the framework of the EU Treaties with implied approval of EU Member States,
however controversial such practice may be in principle.

2.3 Evaluation of the Treaty’s contents from the perspective of the constitutional
order of the Czech Republic and its constitutional classification

At the constitutional level, it is necessary to analyse the issue of constitutional classifi-
cation of the Treaty taking into account the concrete constitutional mode of its eventual
subsequent ratification process. Analysis of some of the Treaty’s provisions shows that this
Treaty presents a real transfer of some of the Czech Republic’s powers to EU bodies and
thus is subject to Article 10a of the Czech Constitution.4 The Treaty is outside the legal
framework of the EU and therefore no transfer of powers from the Czech Republic’s bodies
to an international organization (the EU) should occur. However, in reality the Treaty de-
fines new tasks for EU bodies, and its application by the Contracting Parties, which are
EU Member States, can be seen as a significant change in the manner of exercising powers
transferred to the EU. Although the Treaty mostly leaves definition of competences of EU
bodies to EU law, in some cases it itself grants them new competences on the grounds
that this should be some form of ad hoc use of these institutions based on authorization
by the Contracting Parties.
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This is particularly the case of Article 8, which regulates the role of the Commission in
the prejudicial phase of proceedings at the Court of Justice, where the Commission is in-
vited to prepare a report on the fulfilment of obligations pursuant to Article 3(2) by Con-
tracting Parties, based on which Contracting Parties may be obliged to submit the case to
the Court of Justice. Such a task of the Commission, which will result in lawsuits being
submitted to the Court of Justice independently of the will of the Contracting Parties, but
precisely based on the Commission’s initiative, is not envisaged in primary EU law. The
granting of jurisdiction over fulfilment of the obligation to implement the rule of fiscal re-
sponsibility in national law to the Court of Justice in Article 8 does not constitute granting
of a new power in contradiction of primary law, because the Court of Justice already in
general has this authority based on Article 273 TFEU. However, as will be discussed in the
section dedicated to Article 8, from the perspective of the Czech Constitution this is un-
doubtedly a transfer of competence to an international institution pursuant to its Article
10a. The generally defined power of the Court of Justice pursuant to Article 273 TFEU to
settle disputes between Member States that are related to the subject matter of EU Treaties
must be supplemented by a special arbitration agreement that will define the specific case
in which the Court of Justice will be authorized to decide. Seeing that the Constitutional
Court of the Czech Republic defined conditions of the transfer of powers of the Czech Re-
public to an international organization or institution pursuant to Article 10a of the Czech
Constitution by, among other things, the fact that this transfer must meet criteria of suf-
ficient precision and delimitation (Judgment Pl. ÚS 19/08, “Lisbon I”), the competence
of the Court of Justice to decide previously unspecified future disputes between the Czech
Republic and another EU Member State pursuant to Article 273 TFEU cannot be consid-
ered already transferred based on the Treaty of Accession of the Czech Republic to the Eu-
ropean Union. On the contrary, in this light it is necessary to consider only the appropriate
arbitration agreement, envisaged in Article 273 TFEU, to be a transfer of powers to decide
specific cases – disputes between the Czech Republic and another EU Member State – to
the Court of Justice. The Treaty is precisely such an arbitration agreement, which from the
perspective of the Czech constitutional order must be considered an international treaty
pursuant to Article 10a of the Czech Constitution.

Another of the Treaty’s provisions that involves Article 10a of the Czech Constitution is
Article 7, which binds the Contracting Parties to a specific way of voting in the Council
when deciding within the scope of the excessive deficit procedure based on Article 126
TFEU, and de facto thus interferes with procedural rules enacted in the EU Treaties. As
will be discussed later in the part concerning Article 7, the creation of this voting cartel
can be seen as an indirect change to the EU Treaties (particularly the TFEU) that actually
modifies the Contracting Parties’ ability to exercise voting rights as EU Member States in
the Council and thus significantly changes the manner in which powers that were trans-
ferred to the EU by these states are exercised. 

2.4 The question to what degree the Treaty changes the functioning 
of the economic and monetary union within the euro area

A common currency is one of the objectives of the EU (according to Article 3(4) TEU,
“The Union shall establish an economic and monetary union whose currency is the euro.”).
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The Act concerning the conditions of accession of the Czech Republic to the European
Union5 states in Article 4 that each of the new Member States shall participate in economic
and monetary union from the date of accession as a Member State with a derogation
within the meaning of Article 122 of the Treaty establishing the European Community. By
its accession the Czech Republic therefore accepted an obligation to accede to the com-
mon euro currency, the fulfilment of which is not specified by a deadline, but by fulfilment
of material and procedural conditions. Article 122 of the Treaty establishing the European
Community, to which the Act concerning the conditions of accession refers, has been
amended by the Lisbon Treaty and its contents are today mainly part of Article 140 TFEU.
Pursuant to Article 139 TFEU, the Czech Republic is currently a Member State “with a dero-
gation”. This means it is a state in respect of which the Council has not decided that it
fulfils the necessary conditions for the adoption of the euro.6 Article 140(2) TFEU specifies
procedural conditions upon which this derogation may be abrogated. The derogation is
abrogated by a decision of the Council (on a proposal from the Commission) after con-
sultation with the European Parliament and after a discussion in the European Council.
The Council shall act having received a recommendation of a qualified majority of those
among its members representing Member States whose currency is the euro. A necessary
prerequisite for abrogation is that the material conditions set out in paragraph 1 of the
same article are met. These are the economic convergence criteria that are further speci-
fied in Protocol (No 13) on the convergence criteria. 

The material and procedural conditions of the Czech Republic’s accession to the com-
mon currency are therefore explicitly formulated in the primary law of the EU. At the same
time, however, the functioning of the economic and monetary union will be significantly
modified by two international treaties outside the EU legal framework – the Treaty Estab-
lishing the European Stability Mechanism and Treaty on Stability, Coordination and Gov-
ernance in the Economic and Monetary Union. Even though accession to these treaties is
not explicitly stated as a legal condition for adopting the euro, it is possible to almost with
certainty claim that it will be a real and political condition (preliminary or subsequent)
for euro area members of the Council to decide to abrogate the derogation.7 It is therefore
possible to conclude that based on the Treaty on Stability, Coordination and Governance
in the Economic and Monetary Union (and also on the Treaty Establishing the European
Stability Mechanism), not only does the functioning of the economic and monetary union
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5 Official Journal L 236 of 23. 9. 2003, p. 33.
6 Special status of Member States that have negotiated protocols regarding the economic and monetary union

(UK, Denmark) is not affected by this definition.
7 This is expressed especially in recital 7 of the preamble of the Treaty Establishing the European Stability Mech-

anism: “All euro area Member States will become ESM Members. As a consequence of joining the euro area, a Mem-
ber State of the European Union should become an ESM Member with full rights and obligations, in line with those
of the Contracting Parties.” The procedure of accession of a new Member State to the Treaty Establishing the Eu-
ropean Stability Mechanism is defined in its Article 44 in conjunction with Article 2. The accession of a new euro
area member to the Treaty on Stability, Coordination and Governance in the Economic and Monetary Union is
indirectly asserted through, among other things, the conditionality of financial aid from the ESM, as has already
been described at the beginning of this article, because if the state accedes to the ESM and binds itself to con-
tribute its share into this mechanism, then it will logically be interested in the possibility of also receiving funds
from it in case of need.



change significantly, but so do the conditions for the Czech Republic’s accession to the
common euro currency. Apart from the conditions set by primary EU law, it is de facto
necessary to accede to the aforementioned international treaties and fulfil the obligations
ensuing from them.

Without questioning in any way the Czech Republic’s obligation to accede to the
common currency, it is possible per analogiam to apply the general principle of inter-
national law rebus sic stantibus codified in the Vienna Convention on the Law of
Treaties8 (esp. Article 62). The use of this principle is contingent precisely on a signifi-
cant change of relations in comparison to relations existing at the time of the conclu-
sion of the treaty that was not anticipated by the contracting parties. For this reason, it
is surely legitimate to contemplate the decision on the adoption of the euro to be con-
tingent on a referendum, which would however require the adoption of an appropriate
constitutional act.

3. MEASURES INCLUDED IN THE FISCAL COMPACT

3.1 The rule of balanced budgets and related measures aiming to strengthen 
fiscal discipline

The cornerstone of the Fiscal Compact is the rule of balanced budgets (the “golden
budget rule”) enshrined in Article 3. It is however necessary to point out that most of the
obligations specified in this provision already apply to EU Member States based on the
revised Stability and Growth Pact. The essence of this arrangement in the new Treaty and
the main difference compared to the Stability and Growth Pact is primarily the fact that
based on the Treaty, the Contracting Parties will be obliged to enshrine this “debt brake”
in their national legislation, preferably at the constitutional level,9 with its implementation
in national law being subject to review by the EU Court of Justice.

The rule of balanced budgets enshrined in Article 3 establishes restrictions on gov-
ernment budget deficits10 and represents a certain tightening of rules enshrined in Ar-
ticle 126 TFEU and Protocol (No 12) on the excessive deficit procedure. This rule pri-
marily states that government budgets of Contracting Parties must be balanced or in
surplus, and is considered to have been fulfilled if the annual structural balance of the
general government11 is less than 0.5 % GDP in market prices. This means the tightening
of an already applicable rule enshrined in the revised Stability and Growth Pact, which
sets a limit of 3 % GDP. On the other hand, the Treaty refers to structural balance, i.e.
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  8 Published in the Collection of Laws of the Czech Republic under No. 15/1988 Coll.
  9 The original intent was to enshrine the obligation to adopt these rules at the constitutional or equivalent level;

however a number of Member States, including the Czech Republic, considered this problematic from the con-
stitutional point of view.

10 The term “government” must be understood in the light of definitions of terms according to Article 3(3) of the
Treaty, which among others refers to the definitions included in Protocol (No 12) on the excessive deficit proce-
dure. According to this protocol the term “government” means “general government, that is central government,
regional or local government and social security funds, to the exclusion of commercial operations, as defined in
the European System of Integrated Economic Accounts”.

11 The term “annual structural balance of the general government” is defined in Article 3(3) of the Treaty as “the
annual cyclically-adjusted balance net of one-off and temporary measures”.



net of the effects of the economic cycle and one-off and temporary measures, whereas
the Stability and Growth Pact involves the total balance, i.e. both structural and cyclical.
Another condition for meeting the “golden rule” is that this structural balance corre-
sponds with the country-specific medium-term objective (MTO). This medium-term
budgetary objective is newly defined in the revised Stability and Growth Pact, namely
in Article 2a of Regulation (EC) No 1466/97 on the strengthening of the surveillance of
budgetary positions and the surveillance and coordination of economic policies, as
amended by Regulation (EU) No 1175/2011. Pursuant to Article 9(1) of revised Regula-
tion (EC) No 1466/97, based on assessments by the Commission and the Economic and
Financial Committee, the Council shall, within the framework of multilateral surveil-
lance under Article 121 TFEU, examine the medium-term budgetary objectives pre-
sented by the Member States in their convergence programmes, and assess whether
the adjustment path towards them is appropriate. Based on the aforementioned Reg-
ulation, the Commission may issue a warning, and if a serious situation persists, the
Member State concerned receives a Council recommendation to adopt corrective
measures pursuant to Article 121 TFEU.

Contracting Parties are also obliged to ensure rapid convergence towards their me-
dium-term objectives. In accordance with Article 3(2)(a) of revised Regulation (EC) No
1466/97, each participating Member State presents its medium-term budgetary objec-
tive and the adjustment path towards that objective to the Commission and Council.
However, according to the Treaty, it is the Commission who proposes the time frame
for convergence towards the medium-term objective “taking into consideration coun-
try-specific sustainability risks”. It is necessary to point out that while the Commission
is only to “propose” the mentioned convergence time frame, this competence does not
ensue from the cited Regulation or from any other EU legislation. Assessment of the
progress of a given Member State in fulfilling and maintaining its medium-term objec-
tive should be done based on a general assessment of the structural balance and ex-
penses net of the effects of discretionary measures on the revenue side.12 Overall as-
sessment is further defined in Article 5(1) of revised Regulation (EC) No 1466/97.
Similarly as in the case of Regulation (EC) 1466/97, specification of the “structural bal-
ance” may be seen problematic as well.

The Treaty further states that the Contracting Parties may deviate from their
medium-term objective only temporarily in exceptional cases, which are defined in Ar-
ticle 3(3) of the Treaty. This definition corresponds with the definition provided in Reg-
ulation (EC) No 1466/97, as amended by Regulation (EU) No 1175/2011. If the the ratio
of the general government debt to GDP at market prices is significantly below 60 %,
which is a criterion contained in Protocol (No 12) on the excessive deficit procedure,
the structural deficit of the given state can be as high as 1 % GDP at market prices with-
out violating the aforementioned golden rule, on condition of low risk for long-term
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sustainability of public finances. It is however not clear from the provision how this risk
will be evaluated.

The obligation to implement the rule of balanced budgets and procedures for their
enforcement in national law is enshrined in Article 3(2) of the Treaty, with a specified
implementation period of one year from the date the Treaty comes into force. The Con-
tracting Parties are to implement this rule through provisions of binding force and 
permanent character, preferably constitutional, or otherwise guaranteed to be fully 
respected and adhered to throughout the national budgetary processes. It is therefore
left to the Contracting Parties’ discretion what legal power of regulations for imple-
menting these rules they shall choose, whether constitutional or lesser, if it meets the
listed conditions.

The Contracting Parties are also obliged to put in place at national level a correction
mechanism that will be triggered automatically in the event of significant observed devi-
ations from their medium-term objective or the adjustment path towards it. Criteria used
to assess whether a deviation is significant are defined in EU law in Article 6(3) of Regula-
tion (EC) No 1466/97, as amended by Regulation (EU) No 1175/2011. The Contracting Par-
ties are to adopt the correction mechanism on the basis of common principles proposed
by the Commission. A list of examples demonstrates which elements will be covered by
these common principles: the nature, size and time-frame of the corrective action to be
undertaken, and the role and independence of the institutions responsible at national
level for monitoring compliance with the rule of balanced budgets. Similar to the proposal
of convergence time frames, the proposal of common principles for correction mecha-
nisms is also a new task for the Commission (although this is not a genuine power in the
sense of executive competences) that does not ensue from EU law. As the approval of gov-
ernment revenues and expenditures belongs among the sovereign powers of the Member
States, which are usually carried out by national Parliaments and with which the auto-
matically triggered correction mechanisms according to common principles could inter-
fere, the Treaty stipulates that correction mechanisms must fully respect the prerogatives
of national Parliaments.

Article 4 of the Treaty further binds Contracting Parties to reduce the ratio of general
government debt to GDP at a rate of 1/20 per year if this debt exceeds the 60 % reference
value, which is set out in Protocol (No 12) on the excessive deficit procedure supple-
menting Article 126(2) TFEU. However, the specified average rate of reducing the general
government debt ratio is only a benchmark. Circumstances of reducing the general gov-
ernment debt are further defined in Regulation (EC) No 1467/97, as amended by Regu-
lation (EU) No 1177/2011, which states that the requirement concerning the debt crite-
rion is considered to have been met if the Commission’s fiscal forecasts indicate that the
required reduction shall be achieved during a three-year period that includes the two
years following the last year for which data is available. The general government debt
ratio is also considered to be sufficiently decreasing and converging to the reference
value at a satisfactory rate, if the difference between it and the reference value decreased
over the three previous years at an average annual rate of 1/20 as a benchmark, where
this is based on changes over the last three years for which data is available. The rate of
reduction of excessive debt can therefore be considered sufficient if the general govern-
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ment debt ratio indicator (% GDP) has decreased annually by 1/20 of its excess over the
reference value over the last three years. Crucial in this respect are both the fact that the
value of 1/20 determines the average rate of reduction for three consecutive years and
the fact that this means reduction of the excess over the reference value, not reduction
of total general government debt.

Contracting Parties that are subject to an excessive deficit procedure under the EU
law are newly obliged in Article 5 of the Treaty to put in place a budgetary and economic
partnership programme, which should also include a detailed description of the struc-
tural reforms necessary for overall improvement of the economic situation, especially
for an effective and durable correction of the excessive deficit. It is clear that the aim
of this measure is to ensure complex monitoring of the economic situation in Member
States – Contracting Parties that are subject to the excessive deficit procedure. The
question remains in what manner this duty will be linked to already existing reporting
and evaluation mechanisms within the excessive deficit procedure,13 excessive macro-
economic imbalances procedure14 or procedures within the European Semester. The
details of linking monitoring to existing mechanisms and the definition of the content
and form of these programmes should be specified through new secondary EU legisla-
tion. The provision refers to the excessive deficit procedure pursuant to Article 126
TFEU and Protocol (No 12) on the excessive deficit procedure, while however introduc-
ing additional obligations for the Member States concerned in the form of implemen-
tation of the aforementioned programmes, and at the same time defines, over and
above the framework of current EU law, competences of the Commission and Council
to approve these programmes. Specifically, Article 5(1) of the Treaty states: “Their sub-
mission to the Council of the European Union and to the European Commission for en-
dorsement and their monitoring will take place within the context of the existing sur-
veillance procedures under the Stability and Growth Pact”. However, it is necessary to
point out that the budgetary and economic partnership programme is a new institute
established by this Treaty, and the Stability and Growth Pact in its current form does
not regulate (and logically cannot yet regulate) the authority of the Commission and
Council to approve these programmes. The cited provision must therefore be inter-
preted (in accordance with Article 2(1) of the Treaty) so that the authority to approve
the budgetary and economic partnership programmes will be granted to the Council
and Commission by appropriate secondary legislation that will be adopted based on
the EU Treaties. Otherwise this would mean the use of EU bodies or more precisely,
granting them new competences in contradiction with primary EU law, especially Ar-
ticle 5(2) TEU (principle of conferral) and Article 13(2) TEU (limits to action of EU bod-
ies as stated above). It can therefore be presumed that new secondary legislation will
integrate the authority of the Commission and Council to approve budgetary and eco-
nomic partnership programmes into current procedures for monitoring in case of ex-
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cessive deficit, based on Article 126 TFEU, which are further regulated in revised Reg-
ulation (EC) No 1467/97.15

Article 5 of the Treaty further states that implementation of budgetary and economic
partnership programmes and yearly budgetary plans, which must be consistent with
them, shall be monitored by the Council and Commission. Yearly budgetary plans are
standard annual government or state budgets. In this case, however, the Treaty contains
no reference to Union law, which could be problematic from the perspective of definition
of supervisory powers of the Council and Commission. Nevertheless, even in this case it
can be expected that these powers will be defined by secondary EU legislation, if we base
ourselves on the premise that competences of EU bodies can be formally defined only
based on the EU Treaties. In this regard it is necessary to point out the proposed Regulation
of the European Parliament and Council on common provisions for monitoring and as-
sessing draft budgetary plans and ensuring the correction of excessive deficit of the Mem-
ber States in the euro area, which the Commission submitted on 23 November 201116. This
legislation will need to be linked with this Treaty and future EU laws regarding budgetary
and economic partnership, to among other things define how the Council and Commis-
sion will monitor that yearly budgetary plans are in accordance with budgetary and eco-
nomic partnership programmes.

In order to improve coordination during the planning of bond emissions, the Treaty in-
troduces in Article 6 an obligation for the Contracting Parties to report their public debt
issuance plans in advance to the Commission and Council. In this way, these EU bodies
will get a better overview of public debt of Contracting Parties. The reporting of planned
emissions to the Council and Commission is a joint commitment of the Contracting Par-
ties and cannot be enforced by these institutions in any way. In this case, this is not a new
competence of EU bodies. 

3.2 The mechanism of a reverse qualified majority for decisions within 
the scope of the excessive deficit procedure 

From the perspective of relationship to EU law, probably the most controversial is Ar-
ticle 7 of the Treaty. This provision enshrines the obligation of the Contracting Parties
whose currency is the euro to support in the Council proposals or recommendations sub-
mitted by the Commission for a Member State of the euro area violating the deficit crite-
rion (3 % GDP) within the excessive deficit procedure in all cases except for the situation
when a qualified majority of Contracting Parties of the euro area, calculated similarly pur-
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16 COM(2011) 821 final.



suant to appropriate provisions of the EU Treaties, is opposed to it. The position of the
Contracting Party concerned is not taken into account. The result of this contractual ob-
ligation of EU Member States adopted outside the EU Treaties will be the factual estab-
lishment of a reverse qualified majority vote, which already exists in secondary EU law in
the aforementioned six-pack, but in the case of this Treaty the mechanism should affect
the decisions of the Council directly pursuant to Article 126 TFEU, specifically its para-
graphs 6, 7, 8, 9, 11 and 12.

The commented provision, which in a legally binding manner regulates a sort of “vot-
ing cartel” of euro area members, is clear evidence of the interconnection or even in-
terference of this Treaty with the primary EU law. In principle this is automatic adoption
of a proposed measure or recommendation of the Commission against the relevant
euro area Member State within the excessive deficit procedure, unless the qualified ma-
jority of Contracting Parties whose currency is the euro are opposed to it. The euro area
Member States will thus decide, based on an international agreement outside the
framework of the EU law, in a manner that is not regulated by the EU Treaties, how they
will subsequently vote as Member States in the Council. If the Commission’s propo-
sal is not rejected by a qualified majority of the euro area Member States, then this
Treaty explicitly obliges even the outvoted Contracting Parties to vote in the Council –
thus already within the scope of EU law and procedures – for the adoption of such
measure. 

Though this is not a direct formal change of the voting procedure contained in Article
126 TFEU, the same effect is indirectly achieved as the euro area Member States bind
themselves to support (and adopt) the Commission’s proposal, if a qualified majority of
them does not vote against it. Such a procedure, which is euphemistically termed only
a rule of behaviour (règle de comportement), in reality means a factual change of the vot-
ing procedure regulated by the EU Treaties and interference with the voting rights of the
EU Member States in the Council. In this manner, the need to change the voting proce-
dures in the Council in primary EU law is circumvented, and the same result is achieved
by concluding the Treaty, whose Contracting Parties will not be all the EU Member
States. From a material point of view this is clearly an interference with primary EU law,
and it is necessary to pose the question whether concluding such an obligation outside
the EU legal framework is not in contradiction of the obligations ensuing from the EU
Treaties, especially with the principle of sincere cooperation and the principle of equal-
ity of the Member States enshrined in Article 4 TEU. From the perspective of the Czech
Constitution, it is clear from the stated facts that Article 7 presents a significant change
in the exercise of powers that the Czech Republic transferred to the EU.

It is possible to fully agree with the conclusions of the Institute of International and
European Affairs, which states that the proposed way of voting via a reverse qualified ma-
jority is “a new procedure, and one that does not exist in the EU Treaties… which is pur-
porting to alter institutional provisions in the EU Treaties outside the Article 48 TEU treaty
change process…”17 The provisions of Article 7 can be considered an indirect change to
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the TFEU that will also affect Member States that will not become Contracting Parties to
the Treaty, which is in contradiction with Article 48 TEU as well as with international law.
According to the Treaty, the participating states will be bound by some factual imperative
mandate to vote in a certain manner based on another legal system and a treaty other
than the EU Treaties. This clashes with the basic principle of legitimacy, because a state
representative will not be able to vote in the Council in accordance with the will of the
state and its people, but according to a certain international legal obligation ensuing
from another treaty.

The proposed legally binding voting procedure also creates a dangerous precedent for
cartel practice of euro area members in other areas that cannot be ruled out in practice.
If we state today that in the case of Article 7 of the Treaty there is no material change in
primary EU law, then basically nothing would also prevent introduction of such a proce-
dure in other areas through an international agreement outside the EU framework. Such
an interpretation would also for example probably not prevent some Member States from
signing an intergovernmental agreement that would bind them, should they so agree, to
create a blocking minority in subsequent voting on proposals of the Commission in the
Council within the scope of EU procedures. Could such an agreement be considered in
compliance with EU law? This argumentatio ad absurdum clearly proves that the Treaty
is not only a supplement, but also a material amendment to the EU Treaties. Regardless
of its content or goal, which should contribute to the stabilization of the euro area, the
common currency and fiscal discipline, and can therefore be supported from a pragmatic
perspective, the chosen legal instruments could paradoxically contribute to the disruption
of the EU, especially as they are not of an inclusive nature and are not a solution for all 27
Member States.

From the perspective of the practical impacts of this obligation on Council voting, it
must be said that until the system of voting by a qualified majority, based on Protocol (No
36) on transitional provisions is applicable (i.e. until 31 October 2014 or 31 March 2017
based on an option of any Member State), with the current total of 17 members of the euro
area it will be possible in practice that even just the two largest euro area Member States
(France and Germany) could create a voting cartel and prevent the other euro area mem-
bers from rejecting proposals or recommendations submitted by the Commission. Nev-
ertheless, within the scope of the “new” system of voting by a qualified majority pursuant
to Article 238(3) TFEU, such a situation could arise only with the contribution of at least
one other euro area Member State, because without this third state it would be impossible
to create a blocking minority and therefore the presumption that a qualified majority is
deemed attained would apply.

This fact has also been pointed out by a study of the University of Essex, which states
that currently “France and Germany constitute a blocking minority of Eurozone Member
States – so if they support the Commission’s view, then Art. 7 automatically means that the
other eurozone Member States must do so also – unless France or Germany is itself the sub-
ject of the Commission’s proposal or recommendation, in which case it cannot vote (see the
final words of Art. 7). Since noneurozone Member States cannot vote on the position of eu-
rozone Member States (see Art. 139(2)(d) and (4) TFEU), this will mean that such measures
must be adopted.”18
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3.3 Judicial review of the implementation of the rule of balanced budgets

In order to ensure the enforceability of the rule of balanced budgets, Article 8 of the
Treaty establishes the possibility of judicial review of the implementation of this rule
by the Contracting Parties in their national law and eventual imposition of sanctions
by the Court of Justice, which will play the role of an arbitration court according to Ar-
ticle 273 TFEU, for failure to fulfil this obligation. This Article states: “The Court of Jus-
tice shall have jurisdiction in any dispute between Member States which relates to the
subject matter of the Treaties if the dispute is submitted to it under a special agreement
between the parties.” The application of Article 273 TFEU, which should mainly serve
to protect the autonomy of EU law from international law, has three basic conditions:
1) the dispute in question must be between EU Member States; 2) the dispute must
have a connection to the subject of EU Treaties; 3) the arbitration agreement or clause
must be applicable, i.e. must be in accordance with general rules of international public
law and the rules and principles of the EU law. As far as the first condition is concerned,
in the given case only one or more Member States that are Contracting Parties to the
Treaty are entitled to bring a case before the Court of Justice and that only against an-
other EU Member State – Contracting Party to the Treaty. These are therefore “disputes
between EU Member States”. As for the condition that the dispute must be related to
the subject matter of the EU Treaties, this also can be considered fulfilled, as the obli-
gations which may be the cause of the dispute are based on and further complement
obligations stipulated by EU law (especially the revised Stability and Growth Pact) and
a close connection is also evident from the definition of the subject of the Treaty in its
Article 1(1). Finally, as for the third condition, the Treaty, namely its Article 8, can be
considered an applicable (special) arbitration agreement in the sense of Article 273
TFEU that is concluded in the international legal capacity of EU Member States without
interfering (from a systematic perspective) with powers of EU bodies and EU policies
defined by the EU Treaties.

Based on Article 8(1) of the Treaty, it will be possible to commence proceedings at
the Court of Justice against a Contracting Party that fails to fulfil its obligations pur-
suant to Article 3(2) of the Treaty. This is the obligation to transpose the rule defined
in Article 3(1) of the Treaty into national law (the “golden budget rule”) and to intro-
duce the automatic correction mechanism, based on common principles proposed by
the Commission, within a year after the entry into force of the Treaty. Although Article
3(2) explicitly mentions only the transposition of the rule of fiscal responsibility into
national legal systems, it is also possible to imagine an interpretation that the obliga-
tion to subsequently uphold these rules for the entire duration would also be subject
to the review by the Court of Justice. This issue is still not completely clear, neverthe-
less for example the Council Legal Service ruled out this extended interpretation.19
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Rules stipulated in Article 3(1) of the Treaty must be transposed into national law
through “provisions of binding force and permanent character, preferably constitu-
tional, or otherwise guaranteed to be fully respected and adhered to throughout the na-
tional budgetary processes”. From the perspective of the Czech Constitution and pre-
rogatives of the Czech Constitutional Court as the exclusive guardian of Czech
constitutionality, it is important that in the final text of the Treaty the constitutional
nature of these rules is not a compulsory attribute. Otherwise, there would be a pos-
sible risk that the Court of Justice could review whether the transposition act has con-
stitutional or equivalent character or even theoretically review the constitutionality of
the procedure of adopting the transposition act. This would mean unacceptable in-
terference with the Czech Republic’s constitutional system, because this review per-
tains exclusively to the Constitutional Court. The final version of Article 3(2) of the
Treaty provides insurance that the Court of Justice will be able to review only the con-
tents (material correctness) of transposition rules and their binding nature for relevant
bodies involved in the national budgetary process. 

A lawsuit will be brought before the Court of Justice by one or more Contracting Parties
based on a previous Commission report if the Commission concludes that one of the Con-
tracting Parties has failed to comply with Article 3(2) of the Treaty, or any Contracting Party
could do so independently of the Commission’s report if it considers that another Con-
tracting Party has failed to comply with the aforementioned article. The Commission is
directly ex contractu invited by the Contracting Parties to prepare and present to the Con-
tracting Parties in due time a report on laws passed by the individual Contracting Parties
pursuant to Article 3(2). If the Commission, after giving the Contracting Party concerned
the opportunity to express its opinion, concludes in its report that this party has failed to
comply with Article 3(2), the other Contracting Parties or more precisely, “one or more
Contracting Parties” must submit this case to the Court of Justice. Although the lawsuit
will be filed by the parties and not the Commission, the aforementioned construct seems
problematic due to the fact that as a result the locus standi of the applicants will not be
based on the disposition principle, but on the contrary the action will in essence be filed
automatically, independently of their will, based only on the conclusions of the Commis-
sion (the Contracting Parties will de facto act as “agents” of the Commission). Similar to
Article 7, this is a kind of rule of behaviour (règle de comportement), which in this case
aims to indirectly grant the Commission a role it cannot have pursuant to Article 273
TFEU.

Article 8(1) of the Treaty implies that it is unnecessary for all Contracting Parties to bring
a joint lawsuit before the Court of Justice; it should suffice for at least one of them to do
so. However, from the text itself it is not clear how in this a case a situation where none of
the parties would be willing to file the lawsuit would be addressed, because from the word-
ing of “one or more Contracting Parties” an obligation for each individual party to do so
cannot be deduced. For this reason, along with the Treaty the Contracting Parties also
signed an accompanying provision concerning the application of Article 820 (hereinafter
the “Arrangements”) addressing the procedure of filing lawsuits at the Court of Justice pur-
suant to the aforementioned article. According to these Arrangements, the lawsuit would
be filed “in the interest” of all Contracting Parties (bound by Articles 3 and 8) except for
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the defendant. The applicants would be the joint Contracting Parties, which at the date of
publication of the Commission’s report are the EU Member States constituting the Trio of
Presidencies of the Council,21 if they meet the following conditions: i) they have not been
found to be in breach of their obligations under Article 3(2) of the Treaty by a Commission’s
report, ii) they are not otherwise the object of proceedings before the Court of Justice
under Article 8(1) or (2) of the Treaty, iii) they are not unable to act on other justifiable
grounds of an overarching nature, in accordance with the general principles of interna-
tional law.

The last of these conditions seems somewhat unclear. If none of these Contracting
Parties meets these conditions, then the obligation to file an action will pass to the
previous Trio of Presidencies. If none of these Contracting Parties meets the condi-
tions, then the obligation should probably pass to previous trios, until at least one
Contracting Party will be found eligible to file the lawsuit. The Arrangements further
presume that the lawsuit must be filed within 3 months from the moment the Com-
mission presents its report. The Contracting Parties in whose interest the lawsuit is
filed should be obliged to provide the applicants, upon their request, necessary tech-
nical and logistical support and together with the applicants bear costs incurred as
the result of the Court of Justice’s judgment. If a new Commission report concludes
that the defendant’s failure to comply with Article 3(2) has ceased, the lawsuit should
be immediately withdrawn.

A judgment of the Court of Justice is binding for the parties to the proceedings,
which are obliged to take the necessary measures to comply with the judgment within
a period to be decided by the Court of Justice. If they fail to do so, Article 8(2) of the
Treaty allows for the imposition of financial sanctions, which are again decided on by
the Court of Justice as an arbitration court pursuant to Article 273 TFEU. Conditions
for the imposition of sanctions are conceived in a similar manner as for the proceed-
ings dealing with infringements of the EU Treaties pursuant to Article 260(1) and (2)
TFEU. It therefore presumes independent sanction proceedings that in conformity
with Article 273 TFEU can be launched by any Contracting Party if this party considers,
based on its own assessment or that of the Commission, that another Contracting
Party has failed to take the necessary measures to comply with the judgment of the
Court of Justice issued in proceedings pursuant to Article 8(1) of the Treaty. Unlike the
original proceedings, in this case the Contracting Parties are authorized, not bound,
to commence sanction proceedings, and therefore it is left to their discretion whether
they will do so, if the aforementioned conditions exist. Here then, a general reluctance
by Member States to file lawsuits against other Member States may occur, mainly due
to the fear of disrupting good bilateral relations. From the perspective of Article 273
TFEU, sanction proceedings can also be considered a dispute between Contracting
Parties, namely a dispute over whether the affected Contracting Party met its obliga-
tions ensuing from a previous judgment of the Court of Justice. Arbitration proceed-
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ings do not rule out the imposition of sanctions, because their goal should be to cease
the illegal activity or state of affairs, and not only a declaration that such activity or
state of affairs still persists. Article 273 TFEU is no exception in this regard. The only
condition is that the Contracting Parties shall agree among themselves in their inter-
national legal capacity on the ability to impose sanctions in an arbitration agreement
or clause.

In their legal action, the Contracting Party also proposes the form and amount of the
financial sanction pursuant to criteria prepared by the Commission within the scope of
Article 260 TFEU. The reference to this provision needs to be viewed not as its direct ap-
plication, which in the case of this Treaty is impossible, but as a clause in an arbitration
agreement that the Contracting Parties in bringing the action and the Court of Justice
when deciding on the financial sanctions would proceed analogously to the methodology
used in the EU Treaties infringement proceedings. The commented provision of the Treaty
also presumes the types of financial sanctions that can be imposed to be the same as in
the EU Treaties infringement proceedings. Should the Court of Justice conclude that the
Contracting Party in question failed to comply with its judgment, it can impose on it a
lump sum or a penalty payment appropriate to the circumstances that will not exceed
0.1 % of its GDP. If the currency of the Contracting Party concerned is the euro, then the
amount imposed becomes income of the European Stability Mechanism. In the case of
other Contracting Parties, amounts shall be paid into the general budget of the EU. The
reason for this is the fact that the Contracting Parties to the Treaty Establishing the Euro-
pean Stability Mechanism are only those parties whose currency is the euro. In their case,
it is appropriate that the sanctions imposed upon them should be income of this mecha-
nism, as its goal is to contribute to the stability of the euro area (thus these finances are
bound in a certain manner). 

Article 8 of the Treaty is also relevant from the perspective of considering whether
the Treaty would transfer some powers of the Czech Republic to an international or-
ganization or institution pursuant to Article 10a of the Czech Constitution. The wording
of Article 273 TFEU may seem to imply that based on this article, this power was already
transferred by the Czech Republic to the Court of Justice at the moment of its accession
to the EU (at that time, an identical provision already existed in Article 239 of the Treaty
establishing the European Community): “The Court of Justice shall have jurisdiction…”.
It is however necessary to realize that this establishes only the general authority of the
Court of Justice, after all the aforementioned conditions have been met, to settle dis-
putes between the EU Member States. From the perspective of clear definition of the
competences of EU bodies in the Treaties, this specifies that the Court of Justice is eli-
gible to deal with this type of cases in the first place. For the Court of Justice to be able
to decide in a specific case, a special arbitration agreement is necessary in each case.
It is of course up to the constitutional systems of individual Member States how they
will interpret this transfer of powers.

From the perspective of the Czech Constitution, however, the thesis that the author-
ity of the Court of Justice to decide all previously unspecified future disputes between
the Czech Republic and another EU Member State has already been transferred based
on the Treaty of Accession to the EU22 seems to be difficult to defend. At the time the
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Accession Treaty was signed, it was not and could not be known in which future cases
the Czech Republic would authorize the Court of Justice to decide its disputes with
other Member States. If we accept the thesis that this power, defined only by a very
broad and nonspecific attribute of the dispute’s relation to the subject matter of EU
Treaties, has already been transferred en bloc to the Court of Justice, then such trans-
ferred power could scarcely meet the criteria of sufficient precision and delimitation
defined by the Czech Constitutional Court in its Judgment Pl. ÚS 19/08 (“Lisbon I”).23

From the perspective of the Czech Constitution, it is therefore necessary to consider
the conclusion of an appropriate arbitration agreement (or an international treaty in-
cluding an arbitration clause) as the moment of transfer of the power to the Court of
Justice to decide, based on Article 273 TFEU, specific cases related to the subject matter
of the EU Treaties. It is clear from these facts that the Fiscal Compact is an international
treaty in the sense of Article 10a of the Czech Constitution.

3.4 Measures in the area of coordination of economic policies and convergence 

The Treaty also includes several provisions concerning closer cooperation and co-
ordination of Contracting Parties in the field of economic policy, aiming to ensure the
proper functioning of the economic and monetary union, where this coordination
should be based on the current EU Treaties. These provisions are mostly very general
and are more of a political declaration than enforceable rules. The first of them is Ar-
ticle 9, binding the Contracting Parties to jointly strive for economic policy that
through enhanced convergence and competitiveness fosters the proper functioning
of the economic and monetary union and economic growth. This should not entail
the creation of some sort of autonomous common economic policy, but solely coor-
dination of economic policies based on the TFEU. To pursue this goal, the Contracting
Parties are to take “necessary actions and measures in all the areas which are essential
to the proper functioning of the euro area in pursuit of the objectives of fostering com-
petitiveness, promoting employment, contributing further to the sustainability of pub-
lic finances and reinforcing financial stability”. These objectives are identical to the
four main objectives of the Euro Plus Pact adopted by the European Council in March
2011.

Another of these provisions of the Treaty is Article 10, which contains the obligation
of Contracting Parties to use in matters that are essential for the functioning of the euro
area, whenever appropriate and necessary, measures pursuant to Article 136 TFEU and
the institute of enhanced cooperation pursuant to Article 20 TEU and Articles 326-334
TFEU. This is basically just an expression of support for initiatives that can already be
utilized independently of this Treaty, purely within applicable EU Treaties. Article 136
TFEU represents a very broad legal authorization to adopt measures specific for those
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Member States whose currency is the euro. It enables the Council to adopt almost any
measures for the euro area if their adoption is in accordance with relevant provisions
of the EU Treaties and their general goal is to ensure proper functioning of the eco-
nomic and monetary union in order to: a) strengthen the coordination of budgetary
discipline of euro area members and its surveillance, or b) set out economic policy
guidelines for these states, while ensuring that they are compatible with those adopted
for the whole of the Union and are kept under surveillance. Thus as far as the use of Ar-
ticle 136 TFEU is concerned, Article 10 of the Treaty can contribute to further deepening
and extension of secondary EU legislation in the area of economic and monetary union,
restricted solely to the euro area, but this can also occur quite independently of this
Treaty. It is also necessary to realize that it is not the Member States, but exclusively the
Commission, that can submit to the Council a proposal based on Article 136 TFEU; the
Member States – Contracting Parties of the Treaty – will at most only be able to ask the
Commission to do so. As for utilization of enhanced cooperation, this is also an institute
envisaged in the primary EU law, for which clear rules have been established. This can
above all be only such cooperation between Member States that aims to strengthen the
integration process and that is performed within the objectives and powers of the EU
(except for exclusive ones) in accordance with relevant provisions of the EU Treaties
and that uses the institutional structures and mechanisms of the Union. The aim of en-
hanced cooperation is to enable some Member States to integrate within the EU at a
more rapid pace while ensuring that this cooperation is open to the other Member
States at any time in case of their future interest, under previously stipulated condi-
tions. As opposed to measures pursuant to Article 136 TFEU, enhanced cooperation
initiated based on Article 10 of the Treaty cannot be restricted only to euro area mem-
bers nor to Contracting Parties. It is expected that enhanced cooperation initiated by
this Treaty could for example be used in the area of tax harmonization (where it is dif-
ficult to gain the approval of all Member States due to the condition of unanimity).
Since in both cases these are institutes with a potentially very broad reach, a clear limit
of their use is also emphasized in the form of unacceptability of undermining of the
internal market as the cornerstone of the European integration. The functioning of the
internal market could be possibly affected especially by some measures that could be
adopted through enhanced cooperation.

Finally, Article 11 of the Treaty expresses the will of the Contracting Parties to strive
for a more closely coordinated economic policy and for this purpose specifies their com-
mitment to discuss and, where appropriate, mutually coordinate in advance all planned
major economic policy reforms, where the aim of such discussion and coordination is
to benchmark best practices. Since the Treaty is outside the framework of the EU Treaties
and as such must not interfere with EU law and powers of EU bodies defined by the
Treaties, it is necessary for involvement of EU bodies in coordination of economic poli-
cies, as envisaged in Article 11, to be executed only to the extent that ensues from EU
law. It is possible to understand from the Treaty’s preamble that the Commission shall
submit a legislative proposal regulating the coordination of major economic policy re-
form plans of Member States. The question remains, however, to what degree proce-
dures pursuant to Article 120 TFEU et seq. (coordination of economic policies) will be
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used in this coordination or whether these will be different mechanisms based on other
provisions of the EU Treaties (for example on Article 136 TFEU applicable only for the
euro area).

4. COMMON AND INSTITUTIONAL PROVISIONS OF THE TREATY 

4.1 Euro Summit meetings

In Article 12, the Treaty presumes regular informal meetings of the Heads of State or
Government of the Contracting Parties whose currency is the euro in Euro Summit meet-
ings to discuss crucial issues of the economic and monetary union and governance of the
euro area. From the perspective of the Union’s institutional structure, which is enshrined
in the EU Treaties and cannot be altered otherwise than through amendment of the
Treaties themselves, as well as from the perspective of the possible transfer of powers of
the Contracting Parties to an international organization, it is important that the Euro Sum-
mit shall be of only an informal nature. In other words, the Treaty does not create a new
body in a legal sense that would have the power to pass any legal acts, despite the fact that
a new euro area institution is de facto being established, which will even have a president.
Taking into account this characteristic of the Euro Summit meetings, it can be assumed
that there will be possible only to approve conclusions by consensus and not to vote on
the adoption of any decisions or other binding acts. 

The Euro Summit meetings will also be attended by the President of the European
Commission and the President of the European Central Bank. The Heads of State or
Government of the Contracting Parties whose currency is the euro will appoint by sim-
ple majority the President of the Euro Summit at the same time as the European Coun-
cil elects its President and for the same term of office. The Euro Summit meetings are
to be held regularly at least twice a year, and more often if needed. Discussions should
centre on issues concerning “specific responsibilities which the Contracting Parties
whose currency is the euro share with regard to the single currency” and other issues con-
cerning the governance of the euro area and the rules that apply to it as well as strategic
orientations for the conduct of economic policies to increase convergence in the euro
area. The scope of the Euro Summits’ agenda is therefore quite broad and exceeds the
scope of obligations of Contracting Parties whose currency is the euro ensuing from
this Treaty.

The Treaty also ensures a certain, albeit quite limited, level of participation of Contract-
ing Parties whose currency is not the euro at Euro Summit meetings. The meetings can
be attended by Heads of State or Government of these Contracting Parties on condition
that they have ratified the Treaty and only when some specified issues are to be discussed.
These issues are competitiveness, modification of the global architecture of the euro area
and the fundamental rules that will apply to it in the future. Contracting Parties whose
currency is not the euro will also have the right to participate, when appropriate but at
least once a year, in discussions on specific issues of implementation of the Treaty. It is
clear from the above that the participation of Contracting Parties whose currency is not
the euro at the Euro Summit meetings is very limited, because it is obligatory only once a
year, more frequently only if the above mentioned issues are being discussed. It does not
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directly ensue from the Treaty whether the participation of Contracting Parties whose cur-
rency is not the euro would have the form of observer status (of course with the right to
be heard) or whether during the adoption of conclusions of Euro Summit meetings in the
extended “euro plus” format, the consensus of all participants would be needed. As these
are summits of the euro area where Contracting Parties whose currency is not the euro
are only invited if certain issues are being discussed, it seems more likely that they would
have active observer status. 

The involvement of the European Parliament is addressed through the option to invite
its President to be heard at a Euro Summit meeting and the obligation of the President of
the Euro Summit to present a report to the European Parliament after each Euro Summit
meeting. Significant from the perspective of Contracting Parties whose currency is not the
euro as well as EU Member States who are not Contracting Parties to this Treaty is the ob-
ligation of the President of the Euro Summit to keep these states closely informed of the
preparation and outcome of the Euro Summit meetings.

4.2 Participation of the European Parliament and national Parliaments

Article 13 of the Treaty provides for the participation of the European Parliament and
national Parliaments of the Contracting Parties in discussions on budgetary policies
and other issues covered by this Treaty, and to this end it refers to Title II of Protocol
(No 1) on the role of national Parliaments in the European Union attached to the EU
Treaties. Pursuant to Article 9 of this protocol, the European Parliament and national
Parliaments together determine the organization and promotion of effective and reg-
ular interparliamentary cooperation within the Union. Similarly, it is therefore left to
the European Parliament and national Parliaments of the Contracting Parties to jointly
determine the organization and promotion of a conference of representatives of the
relevant committees of the European Parliament and representatives of the relevant
committees of national Parliaments in order to discuss the aforementioned issues re-
lated to the Treaty. The aim of interparliamentary cooperation is primarily to support
the exchange of views and information on best practices between national Parliaments
and the European Parliament at regular meetings of representatives of national Parlia-
ments and representatives of the European Parliament. National Parliaments can send
suitable representatives as they see fit without the Treaty anticipating the personal
composition of the meetings.

4.3 Entering into force and the effect of the Treaty for particular 
Contracting Parties

Article 14 stipulates conditions for the Treaty coming into force and its territorial ap-
plicability or effect in relation to various Contracting Parties. The Treaty is subject to rati-
fication by Contracting Parties in accordance with their respective constitutional require-
ments, and in order for it to enter into force on 1 January 2013, at least 12 Contracting
Parties whose currency is the euro (of a total of 17 current euro area members) must de-
posit their instrument of ratification with the Depositary (which is the General Secretariat
of the Council). This however can also happen sooner, as well as later, on the first day of
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the month following the deposit of the twelfth instrument of ratification by a Contracting
Party whose currency is the euro.

From the date of entry into force, the Treaty will apply only to the Contracting Parties
whose currency is the euro which have ratified it. For other Contracting Parties whose cur-
rency is the euro (i.e. those that do not ratify the Treaty until after it comes into force), it
will be applicable on the first day of the month following the deposit of their instrument
of ratification. Nevertheless, provisions governing Euro Summit meetings and the involve-
ment of national Parliaments and the European Parliament in discussion of issues con-
cerning the Treaty shall be applied from the moment the Treaty comes into force for all
Contracting Parties whose currency is the euro.

An important fact is that the Treaty will only be applicable to Contracting Parties
whose currency is not the euro from the moment of their adoption of the euro, more
precisely from the date when the decision abrogating the given Contracting Party’s
derogation or exemption from the common currency takes effect. Nevertheless, the
Treaty provides for opt-in for these Contracting Parties, which can unilaterally declare
that they wish to be bound at an earlier date by all or part of the provisions in Title III
(Articles 3-8) and Title IV (Articles 9-11) of the Treaty. This option however does not
concern Title V of the Treaty, so that Contracting Parties whose currency is not the euro
will not be able to become full members of Euro Summit meetings, not even based on
opt-in (their limited participation is governed by Article 12(3)). It is necessary to point
out that in practice this opt-in will be quite difficult to perform, because a significant
part of secondary EU legislation to which the Treaty refers or the adoption of which it
presumes is based on Article 136 TFEU, which is a provision that can be used only for
euro area Member States.

In Article 15, the Treaty also enables accession of the EU Member States that were not
its original Contracting Parties. The accession is effective upon depositing the instrument
of accession with the Depositary, which shall inform the other Contracting Parties. As this
option may be used in the future by the Czech Republic, which together with the United
Kingdom did not sign the Treaty, Czech negotiators strove to achieve that later accession
to the Treaty would not be conditional on the approval of current Contracting Parties. In
the end, this requirement was reflected and the Treaty is therefore open unconditionally
to all EU Member States.

As a solution in the form of an international treaty outside of the EU legal framework
was always perceived as temporary and problematic at a general level, the final article
of the Treaty, Article 16, obliges the Contracting Parties to attempt to incorporate the
substance of this Treaty, through a procedure anticipated for the amendment of the EU
Treaties (Article 48 TEU), into the legal framework of the EU. This should happen within
five years, at most, from its entry into force on the basis of an assessment of the expe-
rience with its implementation. Just as an aside, it can also be pointed out that some
EU institutions even proposed that the Treaty expire after a certain period of time (5 or
7 years) if the incorporation of its substance into primary EU law were to be unsuccess-
ful (a sunset clause).
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5. CONCLUSION

The Treaty on Stability, Coordination and Governance in the Economic and Mone-
tary Union, often called the Fiscal Compact, presents a new significant tool within the
EU. Its aim is to strengthen the fiscal discipline and coordination of economic policies
of the EU Member States and ensure the stability of the euro area as a whole, which in
the current economic and above all debt crisis in (not only) Europe must clearly be sup-
ported. However, the manner and form in which the Treaty does so raises a number of
questions, especially regarding its legal status in the EU institutional system and its 
relationship to EU law.

As has already been stated, the Treaty is not concluded by all EU Member States
through procedures for amending the Treaties, on which the EU is based, and therefore
must not be in contradiction of them. It especially must not jeopardise the attainment
of the Union’s objectives in any way, interfere with EU law, its policies and competences
of its bodies defined in the Treaties, and with obligations of the Member States that
ensue from the Treaties. It is however necessary to realize that the subject matter of this
Treaty affects the Union’s objectives, policies and law. Since the beginning of its nego-
tiation it was therefore necessary to address a relatively difficult dilemma: the Treaty
should regulate the obligations of Member States in areas where the EU law is in effect,
its objective is to go further, but it cannot interfere with EU law in any way. Related to
this is also the problematic involvement of EU institutions, which can only exercise
their competences based on the EU Treaties, but their use is necessary if the envisaged
deeper integration is to be effective. This dilemma was addressed in the Treaty by link-
ing a number of proposed measures with secondary EU legislation, either by duplicat-
ing the rules contained within it or by referring to them (compare especially Articles 3
and 4); in some cases references are made to secondary EU legislation that is yet to be
adopted (e.g. Articles 5, 6 and 11) or in general to the adoption of measures within poli-
cies defined by the EU Treaties (Articles 9 and 10). In the case of many provisions, the
Treaty’s compatibility with EU law is thus ensured simply by the fact that the Treaty
contains mainly that which ensues from current EU law or what will subsequently be
regulated by it. This primarily applies to rules for balanced budgets and general gov-
ernment debt reduction, which already apply according to the revised Stability and
Growth Pact. This naturally somewhat decreases the real significance of the Treaty and
its political, rather than legal relevance thus comes to the forefront.

Apart from that, the Treaty of course also contains some measures that do not ensue
from current EU law and that truly bring something new. Alas, it is precisely in the case
of these measures that more or less problematic areas of conflict arise due to close link-
age with EU law. The most serious from this perspective is Article 7, which de facto es-
tablishes reverse qualified majority voting in the Council when adopting corrective
measures within the excessive deficit procedure pursuant to Article 126 TFEU. In doing
so, it however indirectly changes the procedural rules contained in the EU Treaties and
can be seen as being contrary to the obligations of Contracting Parties – EU Member
States ensuing from the Treaties (particularly to the principle of sincere cooperation
pursuant to Article 4(3) TEU). Article 8(1), which obliges Contracting Parties to bring a
lawsuit before the Court of Justice of the EU if the Commission concludes in its report
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that one of the Contracting Parties has failed to comply with Article 3(2) of the Treaty,
also seems problematic in relation to EU law. The filing of a lawsuit is thus basically
dependent on the will of the Commission and not of the Contracting Parties, whereas
according to Article 273 TFEU, the Commission cannot have the locus standi as an ap-
plicant. All these conclusions thus show that the chosen form of integration in areas
falling under EU policies, where an international treaty in which not all Member States
participate is used, is on principle an inappropriate, non-systematic and from a legal
point of view very problematic solution.

Should the Czech Republic decide to accede to the Treaty and become a Contracting
Party, its ratification would require the application of the procedure pursuant to Article
10a of the Czech Constitution, because as has been demonstrated in the case of some
of its provisions, it is an international treaty, through which some powers of the Czech
Republic are transferred to an international organization or institution. To ratify the
Treaty, the consent of both chambers of the Czech Parliament would be needed, requir-
ing a 3/5 majority of all deputies of the lower chamber of Parliament and a 3/5 majority
of present senators, unless a constitutional law would stipulate that a referendum is
required to ratify the Treaty.
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